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FEDERAL-STATE RELATIONS IN THE FIELD OF 
WATER RIGHTS 


MONDAY, JULY 20, 1959 


Houses or REPRESENTATIVES, 
SUBCOMMITTEE ON IRRIGATION AND RECLAMATION OF THE 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, DC. 

The subcommittee met, pursuant to call, at 9:45 a.m., in room 1324, 
New House Office Building, the Honorable Walter Rogers (chairman 
of the subcommittee) presiding. 

Mr. Rocers. The Subcommittee on Irrigation and Reclamation will 
come to order. 

The subcommittee has before it this morning for consideration 
several measures relating to water rights as between the several States 
and the Federal Government. Those are H.R. 4567 by Mr. Aspinall, 
H.R. 4604 by Mrs. Pfost, H.R. 4607 by Mr. Saylor, and H.R. 6140 by 
Mr. Udall, to provide that withdraw als or reservations of public lands 
shall not affect certain water rights. 

Then we have H.R. 5555 by the chairman, H.R. 5587 by Mr. King of 
Utah, H.R. 5618 by Mr. Dixon of Utah, H.R. 5718 by Mr. Morris of 
New Mexico, and H.R. 5748 by Mr. Grant of Alabama, to recognize 
the authority of the States relating to the control, appropriations, 
use or distribution of water within their boundaries and for other 
purposes. 

Then we have H.R. 1234 by Mr. Budge, to require Federal officers, 
agencies, and employees to act in accordance with and submit to the 
laws of the several States relative to the control, appropriation, use, 
and distribution of water and providing that the United States ‘shall 
sue and be sued in courts of such State in litigation arising there- 
from. 

Then we have H.R. 2363 by Mr. Thomson of Wyoming, to affirm 
and recognize the water lnws of the States lying wholly or partly west 
of the 98th meridian. 

Most of these measures, or we might say all of these measures, found 
their source in the decisions by the Supreme Court and by some of the 
district courts with relation to the water rights and the exercise of 
those rights as between the States and the Federal Government. Many 
of the Members of Congress and many of the people involved in water 
matters throughout this country were deeply disturbed by these de- 
cisions and felt that some legislation was nec essary to correct the 
situations that had arisen and situations that could arise if these de- 
cisions were allowed to stand and not be challenged. 

Now, this is not a new subject. We have had hearings on it in the 
two previous Congresses and I hope that this year we can reach a de- 
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cision, or during this Congress, that we can reach a decision that will 
correct the situation to satisfy those people who have been disturbed 
by these decisions. 

We have sought departmental reports from all of the departments 
involved, but it seems to me we have been successful in obtaining re- 
ports on the present matters from only the Department of Justice, 
the Bureau of the Budget, and the Federal Power Commission. De- 
partmental reports have not been received from the Department of 
the Interior, from the Department of Defense, and from the Depart- 
ment of Agriculture. I think I know the position of those several 
departments concerning this legislation, but I sincerely hope that 
we will be successful in having them furnish us with a report before 
these hearings are concluded. Frankly, the chairman can see no rea- 
son why reports could not have been filed several weeks ago. These 
hearings have been announced for some time and there is no reason 
that I know of that these reports were not filed. It is entirely possible 
that there is some justifiable reason why they were not filed but I think 
if that is the case these departments ought to come up here and make 
their position known. 

On this first day of the hearings we have scheduled the Members of 
Congress who are primarily interested in the legislation and also 
those representatives of several State governments that are interested. 
Our first act will be to include the bills mentioned in the record that I 
read before, together with the three reports that were mentioned in 
my previous remarks. 

(The matters referred to follow :) 


[H.R. 4567, 86th Cong., 1st sess.] 


A BILL To provide that withdrawals or reservations of public lands shall not affect certain 
water rights 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the withdrawal or reservation of sur- 
veyed or unsurveyed public lands, heretofore or hereafter established, shall not 
affect any right to the use of water acquired pursuant to State law either before 
or after the establishment of such withdrawal or reservation, nor shall it affect 
the right of any State to exercise jurisdiction over water rights conferred by 
the Act admitting such State into the Union or such State’s constitution, as 
accepted and ratified by such Act of admission. 

Sec. 2. Nothing in this Act shall be construed as— 

(1) modifying or repealing any provision of any existing Act of Con- 
gress requiring that rights of the United States to the use of water be 
acquired pursuant to State law; 

(2) permitting appropriations of water under State law which interfere 
with the provisions of international treaties of the United States; or 

(3) affecting, impairing, diminishing, subordinating or enlarging (a) 
the rights of the United States or any State to waters under any interstate 
compact or existing judicial decree, (b) the obligations of the United 
States to Indians or Indian tribes, or any right owned or held by or for 
Indians or Indian tribes, (c) any water right heretofore acquired by others 
than the United States under Federal or State law, (d) any right to any 
quantity of water used for governmental purposes or programs at any time 
from January 1, 1940, to the effective date of this Act; or (e) any right 
of the United States to use water which is hereafter lawfully initiated in 
the exercise of the express or necessarily implied authority of any present 
or future Act of Congress or State law when such right is initiated prior 
to the acquisition by others of any right to use water pursuant to State law. 
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[ H.R. 5555, 86th Cong., 1st sess.] 


A BILL To recognize the authority of the States relating to the control, appropriation, use, 
or distribution of water within their boundaries, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That the authority of all States relating to 
the control, appropriation, use, or distribution of water within their boundaries, 
including water on the public lands of the United States, is hereby acknowledged ; 
and that it is the policy of the Congress that such authority of the States shall 
be given full recognition by the Federal Government in connection with Federal 
programs, projects, or activities for the conservation, development, and use of 
the Nation’s land and water resources. 

Sec. 2. Federal departments, agencies, and instrumentalities, and officers and 
employees thereof, in the use of such water by the Federal Government for any 
purpose in connection with Federal programs, projects, or activities for the con- 
servation, development, and use of land and water resources (a) shall be 
bound by all water rights acquired under State laws or recognized by the 
decisions of State courts, (b) shall, as a condition precedent to the use of any 
such water, acquire rights to the use thereof in the same manner and be given 
the same consideration as an individual citizen of the State in accordance with 
the laws and procedures of the respective States relating to the control, appro- 
priation, use, or distribution of water within their geographic boundaries, and 
(c) shall not acquire, or interfere with the exercise of, any water rights 
acquired under State laws or recognized by the decisions of State courts, ex- 
cept upon the payment of just compensation therefor: Provided, That nothing 
herein shall be construed to prevent the Federal Government from also acquiring 
such water rights by purchase, exchange, gift, condemnation or, where water is 
available for acquisition upon proper application to a State for a right to water 
to be used for any purpose when certified as necessary to the conduct of an 
authorized Federal program. 

Sec. 3. Nothing in this Act shall be construed as (a) affecting any right to 
the use of water heretofore or hereafter acquired pursuant to State law, (b) 
modifying or repealing any provision of any existing Act of Congress requiring 
that rights of the United States to the use of water be acquired pursuant to 
State law, (c) interfering with the provisions of international treaties of the 
United States, or (d) affecting, impairing, diminishing, subordinating, or en- 
larging (1) the rights of the United States or any State to waters under any 
interstate compact or existing judicial decree, (2) the obligations of the United 
States to Indians or Indian tribes, or any right owned or held by or for Indians 
or Indian tribes. 


[H.R. 1234, 86th Cong., 1st sess.] 


A BILL To require Federal officers, agencies, and employees to act in accordance with and 
submit to the laws of the several States relative to the control, appropriation, use, and 
distribution of water and providing that the United States shall sue and be sued in the 
courts of such State in litigation arising therefrom 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That all Federal officers, agencies, and em- 
ployees, in carrying out Federal law relating to water-resources development 
and utilization, including but not limited to the delivery of water to national 
defense installations and to federally owned areas for other purposes, shall act 
in accordance with the same procedures as provided by the laws of the several 
States for the control, appropriation, use, and distribution of water by private 
persons, and no other procedure shall be hereafter instituted or continued. Fed- 
eral officers, agencies, or employees in developing or acquiring water or water 
rights pursuant to Federal law shall not interfere with any right recognized 
by local custom or law except when authorized to do so and upon payment of 
just compensation therefor: Provided, That Federal officers, agencies, or em- 
ployees may acquire such rights by gift, exchange, or donation. The provision 
of this Act shall not be construed as repealing or affecting any of the provisions 
of section 8, Reclamation Act, 1902, but shall be construed as being supple- 
mentary thereto. 

Sec. 2. All Federal officers, agencies, and employees are authorized and di- 
rected to submit to the jurisdiction of the appropriate judicial and administrative 
agencies and tribunals of the several States in matters concerning the acquisition, 
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determination, and exercise of rights to the use of water or the administration 
of such rights. 

Sec. 3. The United States shall sue and be sued in the State courts in all 
matters pertaining to the acquisition, determination, or exercise of rights to 
the diversion and use of water, and such suits shall not be removed to a Federal 
court upon petition of the United States. In such suit no judgment for costs 
shall be entered against the United States. Process in such suit may be served 
on the Attorney General of the United States or on the United States district 
attorney for the district. which embraces the area of jurisdiction out of which 
the process issues. 

Sec. 4. The procedures herein provided for shall apply to proceedings for the 
aéquisition, adjudication, abandonment, change of point of diversion, and change 
of place of use of water rights. 

Sec. 5. Nothing in this Act authorizes or shall be construed as authorizing 
the joinder of the United States in any suit or controversy in the United States 
Supreme Court between two or more States involving the rights of a State to 
the use of water of any interstate stream. 


[H.R. 2363, 86th Cong., 1st sess.] 


A BILL To affirm and recognize the water laws of the States lying wholly or partly west 
of the ninety-eighth meridian 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Western 
Water Rights Settlement Act of 1959”. 

Sec. 2. In the arid and semiarid regions west of the ninety-eighth meridian 
rights to the use of water are property rights which are fundamental to the 
economic life and well-being of the American people. In view of the fact that 
the needs for water do not coincide with the location or the natural flow of the 
available sources of supply, it is recognized that rights to impound and divert 
water and to apply it to beneficial purposes, frequently at places substantial dis- 
tances from the points of diversion or storage, are matters of paramount im- 
portance. To promote the beneficial application of the available water sup- 
plies in these regions it is and has been necessary that public and nonpublic 
entities be encouraged to make investments in water resource developments, 
Security of right to the use of water for beneficial purposes is essential to such 
encouragement and regulating the acquisition of water rights must be orderly 
and with full regard to the need for stability of such rights if public and private 
investments in water resource developments are to continue on a sound basis. 
Neither the proprietorship functions of the United States derived from the own- 
ership of the public lands nor the exercise of its powers relating to interstate 
commerce and the general welfare should be permitted unduly to interfere with 
prior rights to the use of water or the orderly acquisition of such rights in the 
future. For more than ninety years this policy has been recognized by the Con- 
gress and the acquisition of such rights under State law has been encouraged 
and repeatedly protected by Federal legislation. Under this policy these States 
have been able to make their proper contribution to the strength of the Union, 
and twenty-seven million acres of arid and semiarid land have been brought 
under irrigation, of which only one-fourth are a result of federally assisted 
projects. It has not been and is not the intention of the Congress that Federal 
agencies, in pursuing their programs for water resources development in these 
arid and semiarid areas, shall have any prerogative to preempt the field or to 
east clouds on the security of prior rights under State law acquired for bene- 
ficial purposes. Because of the fact that previous Acts of Congress have been 
and may be interpreted with respect to these State so as to cast clouds on such 
prior rights and to interfere with the future orderly development of water re- 
sources in accordance with the foregoing declaration, it is the purpose of this 
Act: (1) to remove any such clouds; (2) to provide for the future acquisition 
of unappropriated ground and surface waters, navigable and nonnavigable, in 
compliance with State laws; and (3) to provide adequate protections of the 
Federal interests to the end that the Federal Government may perform its func- 
tions in a manner consistent with the foregoing purposes. 

Sec. 3. For the purposes of this Act— 
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(a) “Federal agency” means the executive departments and independetit 
establishments of the United States, and corporations primarily acting as in- 
strumentalities or agencies of the United States; 

(b) “Employee of the Government” includes officers or employees of any 
Federal agency, members of the military or naval forces of the United States, 
and persons acting on behalf of any Federal agency in an official capacity 
whether temporarily or otherwise. 

Sec. 4. This Act shall apply only to States lying wholly or in part west of the 
ninety-eighth meridian. 

Sec. 5. In the use of ground and surface water for any purpose in connection 
with Federal programs, projects, or activities no Federal agency or employee 
of the Government shall interfere with the exercise of any right to the use 
of water for the beneficial purposes theretofore acquired under and recognized 
by State custom or law except when authorized by Federal law and upon pay- 
ment of just compensation therefor: Provided, That the provisions of this Act 
shall not be construed to preclude, when authorized by Federal law, the ac- 
quisition by or for the United States of such rights by purchase, exchange, gift, 
or eminent domain, or by any manner of acquisition recognized under State 
law. 

Sec. 6. Subject to existing rights, all unappropriated navigable and non- 
navigable ground and surface waters are reserved for appropriation and use 
of the public pursuant to State law, and rights to the use of such waters for 
beneficial purposes shall be acquired under State laws relating to the appro- 
priation, control, use, and distribution of such waters. Federal agencies and 
permittees, licensees, and employees of the Government, in the use of water for 
any purpose in connection with Federal programs, projects, activities, licenses, 
or permits, shall acquire rights to the use thereof in conformity with State 
laws and procedures relating to the control, appropriation, use, or distribution 
of such water: Provided, That nothing in this Act shall be construed to require 
the acquisition by the United States of such rights in the storage and release 
of water by the United States solely for the prevention of floods: Provided 
further, That the United States may acquire such rights, when authorized 
under Federal law, by purchase, exchange, gift, or eminent domain: Provided 
further, That no right hereafter acquired under State law shall be enforceable 
against the United States if such right would be enforceable against the United 
States only because of a State law or custom which discriminates against the 
United States or denies the United States the opportunity to acquire such rights 
on terms and conditions at least as favorable as those under which any other 
entity or person may acquire such rights: And provided further, That nothing 
in this Act shall be construed to permit any person or entity to acquire the right 
to store or divert waters in any national park or monument unless otherwise 
authorized by Act of Congress. 

Sec. 7. Nothing in this Act shall be construed to impair or diminish the rights 
of any State or the United States to waters under any interstate compact or 
judicial decree, or to permit appropriations of water under State law which in- 
terfere with the fulfillment of treaty obligations of the United States, or to 
affect, impair, diminish, or enlarge any existing water rights in Indians, Indian 
tribes, or persons claiming under or through them or any Federal reclamation 
project heretofore authorized by the United States. 

Sec. 8. Subject to existing rights the use for navigation of waters arising in 
States lying wholly or partly west of the ninety-eighth meridian shall be only 
such use as does not conflict with any beneficial use thereof, present or future, 
in States lying wholly or partly west of the ninety-eighth meridian, of such 
waters for domestic, municipal, stock water, irrigation, mining, or industrial 
purposes. 

Sec. 9. All withdrawals and reservations of public land heretofore or here- 
after made by the United States shall be deemed made without prejudice to the 
beneficial use of water originating in or flowing across such lands, theretofore, 
or thereafter initiated under the laws of the States in which such lands are 
situated. 

Sec. 10. The provisions of this Act shall not be construed as repealing or 
affecting any of the provisions of section 8 of the Reclamation Act of 1902, but 
shall be construed as being supplementary thereto. 

Sec. 11. Any license or permit issued under the Federal Power Act for the 
construction of any project works (as defined in such Act), which would im- 
pound or divert or interrupt the flow of nonnavigable and intrastate waters, is 
hereby suspended if such construction has not on the date of enactment of this 
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Act reached a stage of completion which effects such impounding, diversion, or 
interruption. Any suspension under the provisions of this Act may be termi- 
nated by the Federal Power Commission upon a determination by the Commis- 
sion that all requirements of this Act have been substantially complied with 
by the licensee or permittee whose license or permit is suspended. 

Sec. 12. If any provision of this Act or the application of such provision to 
any person, organization, or circumstance shall be held invalid, the remainder 
of the Act and the application of such provision to persons, organizations, or 
circumstances other than those as to which it is held invalid shall not be 
affected thereby. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., July 17, 1959. 
Hon. WAYNE N. ASPINALL, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D.C. 


DEAR Mr. ASPINALL: This responds to your request for the views of this 
Department on H.R. 4567, H.R. 4604, and H.R. 4607, identical bills to provide 
that withdrawals or reservations of public lands shall not affect certain water 
rights. The language of these bills appears to be a modification of a proposal 
submitted in our letter of May 28, 1958, to your committee for its consideration. 

The views of this Department in favor of legislation which would assure 
the integrity of water rights in the West are, of course, matters of documentary 
record. (See 8. Rept. 2587, 84th Cong., pp. 26-31.) However, views stated on 
the earlier legislation, S. 863, 84th Congress, by various agencies and depart- 
ments having varied programs and interests did not coincide in some instances, 
An earnest effort, accordingly, was made during the 85th Congress to reconcile 
divergent views and obtain an agreement on language which would grant desired 
assurances of integrity of rights to use water in the reclamation States yet 
protect also these varied Federal programs and interests. 

The language ultimately agreed to by the interested departments and agencies, 
as we have indicated, was that submitted for the consideration of your committee 
in our letter of May 28, 1958. The Departments of Justice, Defense, and Agri- 
culture as well as the Bureau of the Budget concurred in that submission. We 
adhere to the views expressed at that time and we continue to support the 
language as submitted. A copy of our earlier report is enclosed and we ask 
that it be considered as part of our comments on this legislation. 

You will observe that the earlier report emphasized to a certain extent the 
negative aspects of the substitute language—that is, what it did not do or was 
not intended to do. It was thus pointed out that Federal interests and pro- 
grams could be fully protected. Perhaps it would be helpful to note at this 
point some of the positive aspects, particularly those in the first section. 

The primary objective of section 1 is to assure the integrity of property rights 
in the use of waters which may have had their sources on Federal withdrawals 
or reservations. The Desert Land Act already affords a similar assurance with 
respect to waters having their sources on Open public lands. The result thus 
would be to preclude a possibility that the western economy, which is tied to 
water resources and their use, could be completely upset by future assertions 
of reserved rights. 

The proposed assurance is retroactive as well as prospective. It is dis- 
junctively granted in connection with Federal withdrawals or reservations “here- 
tofore or hereafter established.” [Italic supplied.] This is further implemented 
by an assurance that any such withdrawal or reservation shall not affect any 
right to the use of water pursuant to State law “either before or after the 
establishment of such withdrawal or reservation.” [Italic supplied.] 

With respect to the modifications mentioned in our first paragraph, we are 
particularly concerned with the meaning of the wording added to section 1 in 
each of the bills. It reads: 

“* * * nor shall it [the withdrawal or reservation] affect the right of any 
State to exercise jurisdiction over water rights conferred by the Act admitting 
such State into the Union or such State’s constitution, as accepted and ratified 
by such Act of admission.” 

This added language, we believe, would have very limited application. Be 
that as it may, there is no intention in the substitute proposal, as originally 
submitted for your committee’s consideration, to overturn or upset rights, if 
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any, which may have been acquired, or which may have vested as a result 
of a congressional concurrence contained in an admission act. Accordingly, we 
believe that this amendment may increase possibilities of avoidable contro- 
versy without strengthening the bill and it should therefore be eliminated. 
We suggest that insofar as such admission laws are applicable, and insofar as 
rights may vest or may have vested thereunder ; they are not affected, impaired, 
diminished, subordinated, or enlarged by this proposed substitute. 

We believe the phrase “of the United States” should be restored to subsection 
2(3)(d) following the word “program”, thus making it clear that Congress is 
legislating in this instance with respect to the Federal purposes and programs. 

We have no objection to the insertion of the words “which is” in subsection 
2(3) (e). 

The Bureau of the Budget has advised that there would be no objection to 
the submission of this report to your committee. 

Sincerely yours, 
ELMER F. BENNETT, 
Acting Secretary of the Interior. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., May 28, 1958. 
Hon. CLAIR ENGLE, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D.C. 


DeaR Mr. ENGLE: This letter is in response to your request for a report on 
H.R. 5871, 85th Congress, a bill to govern the control, appropriation, use and 
distribution of water. The Department of the Interior adheres to the position 
it has taken generally and consistantly favoring the enactment of such legisla- 
tion. 

Our departmental experiences in varying programs of development and con- 
servation of water resources have encouraged us to support as a national policy 
matter proposals to extend to other executive departments and agencies con- 
gressionally prescribed policies requiring cooperation with States and adher- 
ence to State practices. Those departments and agencies admittedly have differ- 
ent functions and duties resting, in most instances, on constitutional powers 
other than those on which the programs carried out by Interior are based. 

Notwithstanding these dissimilarities, an earnest effort was made over a 
period of months to find language agreeable to the various executive depart- 
ments and agencies concerned with uses of water resources which would afford 
adequate protection to Federal interests yet grant the 17 reclamation States 
the desired statutory assurances of the integrity of the water rights of their 
people. The main problem was to agree on language which would give this 
assurance of the integrity of western water rights notwithstanding adverse im- 
plications arising from the Pelton case (Federal Power Commission v. Oregon, 
349 U.S. 485 (1955)), and thereby also curtail any further extension of the 
so-called Federal reservation theory. In so doing it was essential also to 
protect legitimate Federal interests and vital Federal programs. 

The result has been a modification of the approach proposed in H.R. 5871. 
This modification which we submit for your consideration admittedly is more 
limited than the comprehensive measure now before the committee. It never- 
theless constitutes a major step toward assurance of the integrity of existing 
rights to the use of water in the reclamation States. This compromise draft, 
stated in the form of a single limited proposition and followed in section 2 by 
pertinent reservations, follows: 

“SecTION. 1. The withdrawal or reservation of surveyed or unsurveyed pub- 
lic lands, heretofore or hereafter established, shall not affect any right to the 
use of water acquired pursuant to state law either before or after the establish- 
ment of such withdrawal or reservation. 

“Sec. 2. Nothing in this Act shall be construed as: 

“(a) Modifying or repealing any provision of any existing Act of Con- 
gress requiring that rights of the United States to the use of water be 
acquired pursuant to state law, to the extent that such provisions are other- 
wise applicable. 

“(b) Permitting appropriations of water under state law which inter- 
fere with the provisions of international treaties of the United States. 
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“(c) Affecting, impairing, diminishing, subordinating or enlarging (1) 
the rights of the United States or any state to waters under any interstate 
compact or existing judicial decree; (2) the obligations of the United States 
to Indians or Indian tribes, or any right owned or held by or for Indians or 
Indian tribes; (3) any water right heretofore acquired by others than the 
United States under Federal or state law; (4) any right to any quantity 
of water used for governmental purposes or programs of the United States 
at any time from January 1, 1940, to the effective date of this Act; (5) 
any right of the United States to use water hereafter lawfully initiated 
in the exercise of the express or necessarily implied authority of any pres- 
ent or future act of Congress or state law when such right is initiated 
prior to the acquisition by others of any right to use water pursuant to 
state law.” 

You will observe that this draft is devoid of caption title, preamble or state 
ment of purpose, popular name title, and other desirable legislative embellish- 
ments. 

Section 1, as we have already indicated, is intended to curtail any possible 
extension of the so-called Federal reservation theory. The main issue raised 
by section 1 is intended to be one of congressional policy in the exercise of 
constitutional powers. In this connection it may be pertinent to observe here 
that a constitutional grant of power carries with it all auxiliary and implied 
powers necessary to its legislative effectuation or its successful invocation or 
application. Further, the supremacy clause of our Federal Constitution inter- 
poses the national power to protect an authorized activity as set forth in, or 
as sanctioned by, the Constitution of the United States, the laws made in 
pursuance of that Constitution, or the treaties of the United States. 

Under the language proposed and with respect to the Federal Power Act, a 
State still could not, under the doctrine of the New River case (U.S. v. Appa- 
lachian Electric Power Co., 311 U.S. 377 (1940) ), and the Red River case (Okla- 
homa ex rel. Phillips, Governor v. Guy F. Atkinson Co., et al., 313 U.S. 508 
(1941) ) license a dam on a navigable stream or its tributaries contrary to that 
act. Nor could a State, under the doctrine of the First Iowa Coop. case ( First 
Iowa Hydro-Electric Cooperative vy. Federal Power Commission, 328 U.S. 152 
(1946) ) and the Pelton case (Federal Power Commission v. Oregon, supra), 
prevent the issuance of a Federal license. 

The legislative assurance of the integrity of western water rights contained 
in section 1 does not jeopardize the national defense or other national interests. 
Probably no other combination of powers vested in Congress even approaches 
in scope the aggregate often referred to as the “War Powers.” Article 1, sec. 8 
of the Constitution empowers Congress to “provide for the common defence and 
general Welfare of the United States” (cl. 1); “declare War” (cl. 11); “raise 
and support Armies” (cl. 12); “provide and maintain a Navy” (cl. 13); “make 
Rules for the Government and Regulation of the land and naval Forces” (cl. 14) ; 
“repel Invasions” (cl. 15); and “make all Laws which shall be necessary and 
proper for carrying into Execution the foregoing Powers, and all other Powers 
vested by this Constitution in the Government of the United States, or in any 
Department or Officer thereof” (cl. 18). Other constitutional powers are avail- 
able to protect other national interests. 

Section 2 of the draft consists of rules or limitations on the construction of 
section 1 and also carries restrictions on the general application of the act. 
They are intended primarily to forestall possible attempts to circumvent section 
1 and thereby upset existing rights, obligations, or programs. At the same time, 
they leave the way open for future acquisitions of rights and legislative adoption 
of programs by Congress. Briefly stated, they are: 

1. The numerous provisions of Federal law which Congress over a long period 
of time has enacted requiring noninterference with State, Territorial, or local 
laws in the acquisition of rights to the use of water are not to be construed as 
modified or repealed by this act. This includes, of course, section 8 of the 1902 
Reclamation Act, the pertinent provisions of the Flood Control Act of 1944, and 
other similar provisions of Federal law. Among other things, it also negates 
any inference that in protecting uses of water which may be lawfully initiated 
under an act of Congress, Congress thereby will be deemed to intend that exist- 
ing statutory provisions requiring noninterference with State law shall be 
superseded. 

2. Interference with existing international treaties of the United States by 
appropriations of water pursuant to State law is not authorized. A treaty 
commitment dealing properly with matters of international concern is a Federal 
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obligation not within the control of any single State or any group of States. 
Such a commitment is part of the supreme law of the land, any State law to 
the contrary notwithstanding, and it is subject to such action as the Congress 
or the Nation may take for its enforcement, modification, or repeal. 

8. Rights of the United States or any State to waters under an interstate 
compact or judicial decree are to be neither enlarged nor impaired by section 1. 
Consent of Congress to a compact is cast in the form of statutory approval, 
subject to Presidential veto, and within the fundamental rule that one Con- 
gress cannot irrevocably bind a subsequent Congress to its enactment. Nor can 
Congress by compact or delegation divest itself of powers conferred by the 
Constitution, so as to preclude further congressional action involving the exer- 
cise of those constitutional powers. The Federal Government may participate in 
the compact in many instances if it chooses. It should be noted in this con- 
nection, however, that any invocation by Congress of constitutional powers in 
connection with a compact, a treaty or by way of amending existing statutory 
law must take into account vested rights which may have accrued under that 
compact, treaty, or the amended statute. 

4. The obligation of the United States to Indians or Indian tribes, especially 
those claimed obligations now in litigation, remain unaffected, and rights held 
by or for Indian tribes are not to be impaired, diminished, or enlarged by sec- 
tion 1. This provision, it may be noted, is in harmony with variations of lan- 
guage found in interstate compacts relating to water rights of Indians and In- 
dian tribes. An attempt was made in this instance to select language which 
would take into account the final Ahtanum decision (U.S. v. Ahtanum Irriga- 
tion District, 236 F. 2d 321 (1956), cert. den. 352 U.S. 988 (1957) ) and would 
leave unaffected current issues before the Indian Claims Commission and the 
courts. 

5. Water rights heretofore acquired by others than the United States pursu- 
ant to Federal law or under State law will not be impaired by operation of 
section 1. The same may be said of rights acquired in territorial periods prior 
to the granting of statehood to Territories under Federal enabling legislation. 

6. Water rights problems arising as a result of water uses on Federal reserva- 
tions after January 1, 1940, and prior to the effective date of this proposed bill, 
especially those which arose by reason of national defense activities, are left 
in the status quo. Thus, certain issues, such as those in litigation involving the 
Navy’s ammunition depot at Hawthorne, Nev., must await judicial disposition 
by the courts, or legislative disposition by the Congress. In this connection, 
it should be recalled that substantial uses of water were made during this 
period by reason of our preparations for the defense of the Nation and our par- 
ticipation in World War II. This proposal would preserve for possible future 
needs such rights to the use of water as may have been established in the 
United States by reason of those activities. 

7. In connection with any project or program authorized by Congress in the 
future, this proposed act cannot be construed to curtail or foreclose the acquisi- 
tion under proper legislative and constitutional authority of necessary rights 
to the use of water when such acquisitions will not divest others of rights 
acquired pursuant to State law. Uses established in the past or to be authorized 
in the future are not prejudged in this bill. 

You will observe that there is a substantial degree of correlation in this 
modified proposal and important elements of H.R. 5871. First, it will be noted 
that past and future Federal withdrawals and reservations shall not prejudice 
beneficial uses initiated under State laws. Second, the applicability of section 
8 of the 1902 Reclamation Act and related laws are preserved across the board 
80 to speak. Third, impairments or diminutions of Federal, State or interna- 
tional rights under applicable interstate compacts treaties or judicial decrees are 
foreclosed. Fourth the protection of the rights of Indians and Indian tribes is 
assured. All of these principles are embodied in H.R. 5871. 

We do not believe this modified proposal can impair Federal functions and 
programs because immense constitutional powers vested in Congress including 
those relating to national defense and war, are always available for national 
use. Thus, Federal interests can be readily protected at the same time rights 
vested under State law are assured. : 

We are authorized to state that the Department of Justice, Department of 
Defense, Department of the Interior, Department of Agriculture, and the Bureau 
of the Budget concur in submitting this proposed substitute language for the 
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consideration of your committee. We will be pleased to furnish such further 
information and otherwise render such assistance as you may desire in connection 
with this matter. 
Sincerely yours, 
HATFIELD CHILSON, 
Acting Secretary of the Interior. 


U.S. DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., July 17, 1959. 
Hon. WAYNE N. ASPINALL, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D.C. 

Dear Mr. ASPINALL: This responds to your request for the views of this 
Department on H.R. 5555 and H.R. 5587, identical bills to recognize the authority 
of the States relating to the control, appropriation, use, or distribution of water 
within their boundaries, and for other purposes. Another identical bill, H.R. 
5618, also is pending before your committee. Before commenting on the pro- 
visions of these bills, we wish to state that the general views of this Department 
on the subject of water rights are matters of record. (See 8S. Rept. 2587, 84th 
Cong., pp. 26-31.) With the concurrence of the Departments of Justice, Defense, 
and Agriculture, and the Bureau of the Budget, we submitted earlier for the 
consideration of your committee in the 85th Congress language which we believe 
grants in substance desired assurances to reclamation States, yet protects Federal 
programs and interests. We adhere to the views we have heretofore expressed 
and we continue to support the substitute language as submitted in our letter 
of May 28, 1958. We are enclosing a copy of that earlier letter and request 
that it be considered in connection with our comments on the bills. 

Section 1 of each of th bills appears to be a broad preamble of principles and 
objectives. Its breadth is exemplified by the initial provision which would 
acknowledge authority of all States to control appropriation, use, or distribution 
of water within their boundaries including water on Federal public lands. This 
would be implemented by subsection 2(a) whereby the Federal Government in 
its activities would be bound, among other things, by rights recognized in the 
decisions of State courts. Thus, in the event of a conflict in an adjudication by 
a Federal court and a State decision, the latter would prevail notwithstanding 
article III (the judicial power) and the supremacy clause of the Constitution of 
the United States. 

These bills involve a highly controversial area of water rights policy in that 
they would unqualifiedly require the Federal Government to perform its water 
development functions in accordance with procedures established by State law. 
It is axiomatic, of course, that the United States may perform its functions 
without conforming to the police regulations of a State (Arizona v. California, 
283 U.S. 423, 451 (1931)). To require that the United States in all circum- 
stances be bound by State laws in the same manner as private persons would 
indeed be far reaching. Congress has legislated in numerous instances in the 
past to require cooperation, accommodation of interests, and in some instances 
to provide that certain laws as enacted by States shall be applied. But none of 
these legislative precedents is as all-embracing as this proposal. For example, 
programs such as those of the U.S. Fish and Wildlife Service would be entirely 
dependent on State laws, many of which do not even recognize such cases as 
beneficial purposes. 

Section 3 parallels, with obvious omissions, provisions contained in the sub- 
stitute language submitted earlier for your consideration. See the enclosed 
copy of our letter of May 28, 1958. As we have heretofore indicated, we continue 
to favor the enactment of that substitute language. Accordingly, we are unable 
to recommend favorable consideration by your committee of H.R. 5555, H.R. 
5587, or H.R. 5618. 

The Bureau of the Budget has advised that there would be no objection to the 
submission of this report to your committee. 

Sincerely yours, 


EvMER F.. BENNETT, 
Acting Secretary of the Interior. 
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DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., July 17, 1959. 
Hon. WAYNE N. ASPINALL, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D.C. 


DeaR Mr. ASPINALL: This responds to your request for the views of this De- 
partment on H.R. 1234, a bill to require Federal officers, agencies, and em- 
ployees to act in accordance with and submit to the laws of the several States 
relative to the control, appropriation, use, and distribution of water and pro- 
viding that the United States shall sue and be sued in the courts of such State 
in litigation arising therefrom. 

The general views of this Department on the subject of water rights are, of 
course, matters of record. (See 8S. Rept. 2587, 84th Cong., pp. 26-31, and the en- 
closed copy of our letter of May 28, 1958, submitting for the consideration of 
your committee in the 85th Cong., draft legislation on the subject.) The latter 
had the concurrence of the Departments of Justice, Defense, and Agriculture, 
as well as the Bureau of the Budget. We believe it goes far in granting west- 
erners desired assurances of the integrity of property rights in the use of water 
while protecting, at the same time, legitimate Federal interests and programs. 
We adhere to these earlier expressions of our views and we continue to favor 
the enactment of the substitute language as submitted. 

Section 1 of H.R. 1234 involves a highly controversial area of water rights 
policy in that it would unqualifiedly require the Federal Government to per- 
form water development functions in accordance with procedures established by 
State law. It is axiomatic, of course, that the United States may perform its 
functions without conforming to the police regulations of a State (Arizona v. 
California, 283 U.S. 423, 451 (1931)). To require that the United States in all 
circumstances be bound by State laws in the same manner as private persons 
would indeed be far reaching. Congress has legislated in numerous instances 
in the past to require cooperation, accommodation of interests, and in some 


instances to provide that certain laws as enacted by States shall be applied. But 
none of these legislative precedents is as all embracing as this proposal. For 


example, programs such as those of the U.S. Fish and Wildlife Service would 
be entirely dependent on State laws, many of which do not even recognize 
such cases as beneficial purposes. 

Sections 2, 3, 4, and 5 relate to problems of jurisdiction which should, we 
believe, be given separate consideration, possibly including consideration by the 
Committees on the Judiciary. We would be inclined in this instance to defer 
to such views as the Attorney General may care to express. 

As indicated by our comment on the crucial point in this bill, we are unable 
to suggest favorable consideration of H.R. 1234 by your committee. 

The Bureau of the Budget has advised that there would be no objection to 
the submission of this report to your committee. 

Sincerely yours, 


ELMER F. BENNETT, 
Acting Secretary of the Interior. 


U.S. DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., July 17, 1959. 
Hon. WAYNE N. ASPINALL, 


Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D.C. 


Deak Mr. ASPINALL: This responds to your request for the views of this De- 
partment on H.R. 23638, a bill to affirm and recognize the water laws of the 
States lying wholly or partly west of the 98th meridian. That bill in substance 
is identical to S. 863, 84th Congress, as reported by the Senate Committee on 
Interior and Insular Affairs July 17, 1956. The committee report on that bill 
(S. Rept. 2587) contains a letter from the Secretary of the Interior expressing 
the general views of this Department on the objectives of this type of legislation. 

S. 863 was reintroduced in the 85th Congress with a companion bill, H.R. 
5871. Because certain divergent views had been expressed initially by depart- 
ments and agencies having varied programs or interests connected with, or relat- 
ing to, western water rights, an earnest effort was made by those so concerned to 
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agree upon language which not only would grant desired assurances to persons 
in reclamation States that their vested property rights in the use of water 
would not be jeopardized, but also would at the same time protect these varied 
Federal programs and interests. 

The results of those efforts were reported to the chairmen of the Senate and 
House Committees on Interior and Insular Affairs by letters dated May 13 and 
May 28, 1958. The Departments of Justice, Defense, and Agriculture, as well 
as the Bureau of the Budget, concurred in those submissions. We adhere to 
the views expressed at that time and we continue to support the substitute lan- 
guage as submitted for the consideration of your committee. We are enclosing 
a copy of our letter of May 28, 1958, to your committee and ask that it be con- 
sidered as part of our comments on this bill. 

The Bureau of the Budget has advised that there would be no objection to the 
submission of this report to your committee. 

Sincerely yours, 
ELMER F. BENNETT, 
Acting Secretary of the Interior. 





U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE DePpuTy ATTORNEY GENERAL, 
Washington, D.C., July 16, 1959. 
Hon. WAYNE N. ASPINALL, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D.C. 

Dear Mr. ASPINALL: This replies to your request for a report on H.R. 4567, 
H.R. 4604, and H.R. 4607, 86th Congress, identical bills to provide that with- 
drawals or reservations of public lands shall not affect certain water rights. 
H.R. 6140 is also identical. 

On May 28, 1958, the Secretary of the Interior submitted to your committee a 
suggested draft of the text of a bill which had the concurrence of the Depart- 
ments of Defense, Interior, Agriculture, and Justice, and the Bureau of the 
Budget. The Department of Justice adheres to its support of a bill like the 
draft set out in that letter of Secretary Seaton, copy of which draft is attached 
as annex A for ready reference. This Department was, in fact, instrumental 
in working out that language through several months of cooperative inter- 
departmental effort. 

The clear objective of that proposal was (by sec. 1) to remove what some have 
considered to be the adverse impact of the Pelton case (Federal Power Com- 
mission v. Oregon, 349 U.S. 485 (1955)) upon the security of State, local, and 
private development of water resources, while at the same time (by sec. 2) 
reasonably protecting legitimate Federal interests and vital Federal programs. 

These observations are all directly pertinent to the greater part of the bills 
now reported upon because, with the exception below noted, these bills appear 
to have been taken directly from the draft submitted last year by the Secretary 
of the Interior, as above mentioned. 

Down to the comma after the word “reservation” in line 7, page 1, of these bills, 
the first section of these bills is exactly the same as the first section of the May 
1958 draft above mentioned. And notwithstanding minor formal differences 
(punctuation, numbering, etc.), the second section of these bills is substantially 
the same as the May 1958 draft (annex A). 

However, in the mentioned bills a clause following the comma in line 7, page 1, 
and reading: 

“* * * nor shall it affect the right of any State to exercise jurisdiction, over 
water rights conferred by the Act admitting such State into the Union or such 
State’s constitution, as accepted and ratified by such Act of admission.”, has been 
added as new matter. 

With this clause contained in the bills. this Department would have to oppose 
them in their present form. There are substantial reasons why we cannot agree, 
as a matter of law, that “any State” has had ‘“‘conferred” upon it “the right * * * 
to exercise jurisdiction over water rights” in the manner suggested by the lan- 
guage of the clause quoted. ‘However, we do not press our views in this respect 
at this time further than to suggest very practical reasons why we believe your 
committee will wish to recommend amendment of these bills by deleting the 
clause in question. 
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If the effect of a State’s admission to the Union (based on language of either 
the act of admission or its own constitution) has been such as that implied by 
the clause in question, it is fait accompli, and any new legislation on the subject 
is superfluous. But if, on the other hand, the effect of a State’s admission was 
not such as that so implied, then the clause in question cannot make it so. 
Furthermore, the mentioned clause deals with an issue which is not germane to 
the rest of the bills and its inclusion could very possibly cause confusion and 
misunderstanding in the interpretation and application of any such legislation 
asa whole. Finally, the clause referred to could not, in any view, have effect or 
application in more than three, more likely only two, of the 17 so-called reclama- 
tion States. We therefore join the recommendation made by the Department 
of the Interior in its report that this clause be eliminated. 

We also share Interior’s belief that the phrase “of the United States” should 
be inserted in subsection 2(3)(d) following the word “programs” (as it appears 
in subsection 2(c)(4) of the May 1958 proposal, annex A), thus making it 
beyond question that only Federal purposes and programs are referred to at this 
point. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report to your committee. 

Sincerely, 
JOHN R. SHENEMAN, 
Acting Deputy Attorney General. 


ANNEX A 


“Section 1. The withdrawal or reservation of surveyed or unsurveyed public 
lands, heretofore or hereafter established, shall not affect any right to the use 
of water acquired pursuant to state law either before or after the establish- 
ment of such withdrawal or reservation. 

“Sec. 2. Nothing in this Act shall be construed as— 

“(a) Modifying or repealing any provision of any existing Act of Con- 
gress requiring that rights of the United States to the use of water be 
acquired pursuant to state law, to the extent that such provisions are 
oherwise applicable. 

“(b) Permitting appropriations of water under state law which interfer 
with the provisions of international treaties of the United States. 

“(c) Affecting, impairing, diminishing, subordinating or enlarging (1) 
the rights of the United States or any state to waters under any interstate 
compact or existing judicial decree; (2) the obligations of the United States 
to Indians or Indian tribes, or any right owned or held by or for Indians or 
Indian tribes; (8) any water right heretofore acquired by others than the 
United States under Federal or state law; (4) any right to any quantity 
of water used for governmental purposes or programs of the United States 
at any time from January 1, 1940, to the effective date of this Act; or (5) 
any right of the United States to use water hereafter lawfully initiated in 
the exercise of the express or necessarily implied authority of any present or 
future act of Congress or state law when such right is initiated prior to the 
acquisition by others of any right to use water pursuant to state law.” 





GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D.C., July 15, 1959. 
Hon. WAYNE N. ASPINALL, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives. 

DeaR Mr. CHAIRMAN: Reference is made to your request to the Secretary of 
Defense for the views of the Department of Defense with respect to H.R. 4567, 
H.R. 4604, and H.R. 4607, 86th Congress, identical bills to provide that with- 
drawals or reservations of public lands shall not affect certain water rights. 

Section 1 of these bills would provide that the withdrawal or reservation 
of surveyed or unsurveyed public lands, heretofore or hereafter established, shall 
not affect any right to the use of water acquired pursuant to State law either 
before or after the establishment of such withdrawal or reservation, nor shall it 
affect the right of any State to exercise jurisdiction over water rights conferred 
by the act admitting the State into the Union or the State’s constitution as ae- 
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cepted by the act of admission. Section 2 of these bills would preserve certain 
rights of the United States and others as specifically set forth therein. 

These bills are substantially in the same form as that submitted by the Secre- 
tary of the Interior in a letter to the Senate Committee in Interior and Insular 
Affairs dated May 13, 1958, as a substitute for S. 863 of the 85th Congress. In 
that letter the Secretary of the Interior advised that he was authorized to state 
that various executive departments, including the Department of Defense, con- 
curred in submitting the substitute proposal to the committee. 

The draft bill submitted by the Secretary of the Interior as a substitute for 
S. 863, was designed to provide “assurance of the integrity of western water 
rights.” Accordingly under the provisions of the draft bill, as well as under 
the above-mentioned bills, withdrawals or reservations would not affect “any 
right to the use of water acquired pursuant to State law.” However, the above- 
mentioned bills further provide that a withdrawal or reservation shall not affect 
“the right of any State to exercise jurisdiction over water rights conferred by 
the act admitting such State into the Union or such State’s constitution, as 
accepted and ratified by such act of admission.” This provision appears to go 
considerably beyond the purpose of the original draft bill, since it is designed 
to protect not only vested rights to the use of water but also State jurisdiction 
over such rights. Since in some cases the United States may, in the interest of the 
national security, require the use of water for a purpose which is not recognized 
as a beneficial use under State law, this language might conceivably be inter- 
preted to preclude acquisition by the United States of essential water rights. 

For this reason, the Department of Defense opposes the enactment of H.R. 
4567, H.R. 4604, and H.R. 4607, 86th Congress. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report to the Congress. 

Sincerely yours, 
RosBeERT DECHERT, General Counsel. 


FEDERAL POWER COMMISSION Report ON H.R. 4567, H.R. 4607, AND H.R. 4604, 
86TH CONGRESS 


Bills to provide that withdrawals or reservations of public lands shall not affect 
certain water rights 


Section 1 of these bills provides, in part, that: 

“The withdrawal or reservation of surveyed or unsurveyed public lands, 
heretofore or hereafter established, shall not affect any right to the use of water 
acquired pursuant to State law either before or after the establishment of such 
withdrawal or reservation.” 

Section 2 of the bills provides that nothing therein shall be construed as im- 
pairing or affecting certain rights of the United States or others. 

The purpose of these bills is not apparent from their language. However, our 
knowledge of the purposes of other bills relating to water rights upon which 
we have reported in recent years leads us to believe that the subject bills are 
aimed primarily at removing what some have considered to be the adverse 
impact of the Pelton Dam case, Federal Power Commission v. Oregon (349 U.S. 
435), upon the security of State, local, and private development of water 
resources. 

Unless the bills would place Federal reservations under State control to the 
extent that their utilization is dependent on the use of unappropriated water 
flowing through or past such reservations, no apparent purpose would be served 
by the bills. Vested rights acquired in appropriated waters are protected by the 
fifth amendment to the Constitution without legislation by Congress. In any 
event, it appears that the bills may not be limited to protection of vested rights 
be appropriated waters. Consequently, in view of their ambiguity, we are un- 
able to determine what effect the bills would have if enacted. 

However, should these bills as now drawn be construed as giving the States 
veto power over the issuance of licenses for waterpower projects under the 
Federal Power Act we would recommend that they be amended to expressly state 
that they will not apply to or modify any of the provisions of the Power Act 
because, as the U.S. Supreme Court said in the Pelton Dam case (p. 445), “Such 
a veto power easily could destroy the effectiveness of the Federal [Power] Act. 
It would subordinate to the control of the State the ‘comprehensive’ planning 
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which the act provides shall depend upon the judgment of the Federal Power 
Commission * * *.” The Pelton Dam case dealt with the hydroelectric project 
located entirely within a single State. The difficulties would be increased in 
connection with many potential hydroelectric projects located on streams be- 
tween two “emer ; 
issioner Kline dissenting. 
aE FEDERAL POWER COMMISSION, 
(Signed) JEROME K. KUYKENDALL, 
Chairman. 


FepeRAL Power CoMMISSION Report on H.R. 5555, H.R. 5587, H.R. 5618, H.R. 
5718, AND H.R. 5748, 86TH CONGRESS 
JULY 17, 1959. 
Bills to recognize the authority of the States relating to the control, appropria- 


tion, use, or distribution of water within their boundaries, and for other 
purposes 


Section 1 of these bills acknowledges the ‘authority of all States relating to 
the control, appropriation, use, or distribution of water within their boundaries, 
including water on public lands of the United States” and declares it to be the 
policy of the Congress that “such authority of the States shall be given full 
recognition by the Federal Government in connection with Federal programs, 
projects, or activities for the conservation, development, and use of the Nation’s 
land and water resources.” 

In carrying out the declared policy section 2 directs that “Federal depart- 
ments, agencies, and instrumentalities, and officers and employees thereof * és > 
(a) shall be bound by all water rights acquired under State laws or recognized 
py the decisions of State courts, (b) shall, as a condition precedent to the 
use of any such water, acquire rights to the use thereof in the same manner 
and be given the same consideration as an individual citizen of the State in 
accordance with the laws and precedents of the respective States relating 
to the control, appropriation, use, or distribution of water within their geo- 
graphic boundaries, and (c) shall not acquire, or interfere with the exercise of, 
any water rights acquired under State laws or recognized by the decisions of 
State courts, except upon the payment of just compensation therefor: * * *.” 

The Federal Power Act is a Federal law relating to “the conservation, 
development, and use” of water resources and, of course, the Federal Power 
Commission is a “Federal agency.” Consequently, these bills could be inter- 
preted as precluding any licensee under the Power Act from proceeding with 
construction under a license except upon compliance with the laws and court 
decisions relating to water rights of the State or States in which the project 
is located. 

Existing water rights lawfully acquired under State law and recognized 
by the decisions of State courts are recognized by the bills in substantially 
the same manner that they are recognized in section 27 of the Federal Power 
Act. The Power Act provides for the issuance of licenses for the construc- 
tion of hydroelectric plants by non-Federal interests on lands and waters 
subject to the jurisdiction of Congress and for the purpose of utilizing surplus 
water or waterpower from a Government dam. 

Under neither the provisions of the bills nor under section 27 of the Federal 
Power Act can vested water rights be taken without compensation. This is 
but the continuation of a policy first established by Congress in the Desert 
Land Act of 1866 to encourage the use of water in the arid and semiarid 
West by recognizing vested water rights acquired under State law. 

The bills, however, are a departure from past policy in that they attempt 
to surrender to the States all of the future right of the United States to control, 
use, license, or permit the use or distribution of waters on lands of the 
United States within such States. Under these bills all Federal departments, 
agencies, and instrumentalities, including permittees and licensees, and officers 
and employees thereof would be required to conform to State laws before 
they could use water on public lands of the United States or in navigable streams 
for any purpose or permit its use by others. 

As pointed out above, the only aspect of the bills which would relate to those 
uses for which the Federal Power Commission has been given responsibilities 
by Congress concerns the use of water by licensees for the development of 
hydroelectric power when the water is subject to the jurisdiction of Congress. 
Under the Federal Power Act these licenses, as the Supreme Court has pointed 
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out, can only be issued for projects which conform to national plans of develop- 
ment wherein the board public interests are safeguarded and recognition is 
given to the needs of commerce, flood control, waterpower development, and 
other beneficial public uses, including recreational purposes. 

When such a situation arose in connection with the laws of the State of 
Iowa which would have precluded construction of a proposed hydroelectric 
project that the Commission was otherwise ready to license, the Supreme 
Court said: 

“In the Federal Power Act there is a separation of those subjects which remain 
under the jurisdiction of the States from those subjects which the Constitution 
delegates to the United States and over which Congress vests the Federal Power 
Commission with authority to act. To the extent of this separation, the act 
establishes a dual system of control. The duality of control consists merely 
of the division of the common enterprise between two cooperating agencies of 
Government, each with final authority in its own jurisdiction. This duality 
does not require two agencies to share in the final decision of the same issue, 
Where the Federal Government supersedes the State government there is no 
suggestion that the two agencies both shall have final authority. 

“The effect of section 27, in protecting State laws from supersedure, is 
limited to laws as to the control, appropriation, use, or distribution of water 
in irrigation or for municipal or other uses of the same nature. * * * 

“It [the act] was the outgrowth of a widely supported effort of the con- 
servationists to secure enactment of a complete scheme of national regulation 
which would promote the comprehensive development of the water resources 
of the Nation, insofar as it was within the reach of the Federal power to do so 
instead of the piecemeal, restrictive, negative approach of the River and Harbor 
Acts and other Federal laws previously enacted. * * * 

“The detailed provisions of the act providing for the Federal plan of regu- 
lation leave no room or need for conflicting State controls * * * (citing United 
States Vv. Appalachian Electric Power Co., 311 U.S. 377, 404, 405 (1940) ). 

“The point is that navigable waters are subject to national planning and 
control in the broad regulation of commerce granted the Federal Government” 
(First Iowa Coperative vy. Federal Power Commission, 328 U.S. 152, 167-8, 175-6, 
180, 181-2 (1946) ). 

By giving certain States a potential absolute veto power over licenses for 
hydroelectric projects within their boundaries, the bills would render nugatory 
the licensing scheme of the Federal Power Act which has been effective for almost 
40 years. This is not to say that there are not proper spheres of control 
which may and should be exercised by the respective States, for the Federal 
Power Act already gives recognition to the desirability for integrated rather 
than duplicating Federal and State controls. Section 27 of the act protects 
vested rights acquired under State law for the control, appropriation, use, or 
distribution of water in irrigation or for municipal or other uses of the same 
nature. And there are other State laws with which a licensee must comply 
and for which the Commission may call for a showing under section 9(b) of 
the Federal Power Act, as stated in First Iowa Cooperative v. Federal Power 
Commission, supra, at page 180. Also, as the Supreme Court has held, licensees 
are required to conform to State proprietary laws in addition to securing a 
license under the Federal Power Act before they can lawfully use the waters of 
even navigable streams (/ederal Power Commission v. Niagara Mohawk Power 
Co., 347 U.S. 239 (1954)). But these matters under State Control cannot stop 
the construction of a licensed project nor give the States a veto power as 
would be permitted under these bills. 

Questions were raised as to the authority of the Federal Power Commission 
to issue licenses for hydroelectric projects on the Cowlitz and Deschutes Rivers 
in the States of Washington and Oregon which would be in conflict with State 
laws for the protection of fish. The licensing provisions of the Federal Power 
Act were upheld by the U.S. Supreme Court in the case of the Cowlitz River 
(State of Washington et al. v. Federal Power Commission, 207 F. 2d 391 (C.A. 9), 
certiorari denied, 347, U.S. 936). With respect to the Deschutes River the 
Supreme Court in the case of Federal Power Commission v. Oregon (349 U.S. 
435), applied the principle of Federal supremacy which it had many times 
previously stated and, in so doing, it held a Federal Power Act license valid 
notwithstanding the failure of the power company to secure authority from the 
State of Oregon, although the only basis of Federal jurisdiction asserted over 
the waters was the ownership of lands by the United States. The Supreme Court 
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said that this proprietary interest of the United States included a right to use 
or dispose of the unappropriated waters of a nonnavigable stream flowing across 
reserved Government lands. No vested water rights were involved, for it was 
recognized by the Court that such rights are adequately protected by the pro- 
visions of section 27 of the Federal Power Act, referred to above. Nevertheless, 
under these bills State authorization could apparently be required before a 
Federal Power Commission license could be utilized in a situation similar to 
any of those in which the above decisions were made.* 

The necessity for national planning and execution of water-resources develop- 
ment has been amply demonstrated over many years of actual experience and 
has been recognized legislatively by extensive enactments of Congress, including 
the Federal Power Act. While the Commission recognizes that these bills in- 
volve essentially a policy question for congressional determination, we believe 
that, if the effectiveness of the licensing provisions of the Federal Power Act 
is to continue in the future as it has for nearly 40 years, the bills should be 
amended to expressly state that they will not apply or be construed as applying 
to any provisions of the Federal Power Act. 

Commissioner Kline dissenting. 

FEDERAL POWER COMMISSION, 
By Jerome K. Kuykendall, 
Chairman, 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 
Washington, D.C., July 17, 1959. 
Hon. WAYNE N. ASPINALL, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives, Washington, D.C. 


My Dear Mr. CHAIRMAN: This isin reply to your letters of February 20, March 
13, and June 30, 1959, requesting the views of the Bureau of the Budget on 
H.R. 1234, a bill to require Federal officers, agencies, and employees to act in 
accordance with and submit to the laws of the several States relative to the 
control, appropriation, use and distribution of water and providing that the 
United States shall sue and be sued in the courts of such State in litigation aris- 
ing therefrom; H.R. 2363, a bill to affirm and recognize the water laws of the 
States lying wholly or partly west of the 98th meridian; H.R. 4567, 4604, and 
4607, bills to provide that withdrawals or reservations of public lands shall not 
affect certain water rights; and H.R. 5555, 5587, and 5618, bills to recognize 
the authority of the States relating to the control, appropriation, use, or dis- 
tribution of water within their boundaries, and for other purposes. 

The Department of the Interior, in reports being sent to your committee on 
these bills, advises that the Department continues to support the proposed lan- 
guage submitted to your committee by the Department’s letter of May 28, 1958, 
with the concurrence of the Departments of Justice, Defense, and Agriculture, 
and the Bureau of the Budget. This language represents an earnest effort by 
the concerned Federal agencies to develop language which could be accepted by 
the executive branch as affording adequate protection of Federal interests and 
which would at the same time provide statutory assurances of the integrity of 
water rights under State laws. The Bureau of the Budget concurs in the views 
of the Department of the Interior. 

Accordingly, the Bureau of the Budget recommends that the draft legislation 
submitted earlier by the Department of the Interior be substituted for these bills. 

Sincerely yours, 
PHILLIP 8. HUGHES, 
Assistant Director for Legislative Reference. 





1This would be true with the possible exception of the FPC v. Oregon case in which the 
stream was assumed to be nonnavigable and was located on reserved lands of the United 
States. It would be reasonable to assume that by using the phrase “including water on 
the public lands of the United States in section 1 of the bill, the intent would be to con- 
tinue in effect the distinction between waters on “public lands” and water on “reserved 
lands” of the United States, a distinction which has long been recognized by the Congress 
and the courts (FPC v. Oregon, supra). 
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(Committee note: The following reports were subsequently 
received. ) 

DEPARTMENT OF AGRICULTURE, 

Washington, D.C., July 20, 1959. 

Hon. WAYNE N. ASPINALL, 
Chairman, Committee on Interior and Insular Affairs, 
House of Representatives. 
{ DEAR CONGRESSMAN ASPINALL: This is in response to your requests of 
February 20, 1959, and March 13, 1959, for this Department’s reports on H.R, 
4567, H.R. 4604 and H.R. 4607, identical bills to provide that withdrawals 
or reservations of public lands shall not affect certain water rights; H.R. 5555 
and H.R. 5587, identical bills to recognize the authority of the States relating 
to the control, appropriation, use, or distribution of water within their boun- 
daries, and for other purposes ; H.R. 2363, a bill to affirm and recognize the water 
laws of the States lying wholly or partly west of the 98th meridian; and H.R. 
1234, a bill to require Federal officers, agencies, and employees to act in accord- 
ance with and submit to the laws of the several States relative to the control, 
appropriation, use, and distribution of water and providing that the United 
States shall sue and be sued in the courts of such State in litigation arising 
therefrom. This should also be considered as our voluntary report on H.R. 
5618, H.R. 5718, and H.R. 5748, identical bills to H.R. 5555. 

This Department supports the principle which recognizes that water rights 
should be acquired under State laws. At the same time the Department feels 
that in the exercise of such State water laws, the States should not discriminate 
against the Federal Government. 

H.R. 4567 would provide that withdrawals of public lands shall not affect 
water rights acquired under State law, nor the rights of States to exercise 
jurisdiction over water rights. It further provides that nothing in it should 
be construed as: (1) Modifying or repealing acts of Congress requiring the 
United States to acquire water rights under State law; (2) interfering with 
treaty provisions; and (3) affecting (a) rights of the United States or any 
State to waters under interstate compacts or judicial decrees, (6) obligations 
of the United States to Indians, (c) water rights heretofore acquired by others 
than the United States under Federal or State law, (d) rights to water used 
for governmental purposes from January 1, 1940, and (é€) rights of the United 
States hereafter lawfuly initiated under express or implied authority prior to 
acquisition of water rights by others pursuant to State law. 

H.R. 5555 would: (1) Acknowledge right of States to control water; (2 
require Federal Government to recognize water rights acquired under State 
law; and (38) require the Federal Government to acquire water rights under 
State law. It also would provide that nothing in the bill should be construed 
as affecting existing water rights acquired under State law, modifying any 
act of Congress requiring the United States to acquire water rights under 
State law, interfering with treaty provisions, affecting right of the United 
States or any State to waters under interstate compact or judicial decree, or 
affecting the obligation of the United States to the Indians. 

H.R. 2363 would recognize the States’ rights to control water and require 
the Federal Government to follow State law in obtaining water rights for its 
needs. It contains certain savings clauses. 

H.R. 1234 would require the Federal Government to conform to State law in 
acquiring water rights for its needs. It would subject the United States to 
the jurisdiction of State courts in matters concerning the acquisition and deter- 
mination of water rights. 

During the past 93 years many laws have been passed by Congress which give 
recognition and protection to the integrity of water rights acquired under 
State laws. By the passage of these laws Congress has repeatedly expressed 
its intention that Federal activities shall not interfere with State laws relating 
to the control, appropriation, use and distribution of water. 

The Department of Agriculture has traditionally favored recognition by the 
Federal Government of the authority of the States to regulate the use of waters 
within their boundaries for beneficial purposes. This view has been recognized 
for many years in the policies and procedures established by this Department for 
the administration of its various programs involving the acquisition and exercise 
of water rights. This includes, for example, the water rights needed for the 
administration of the national forests. 
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Acting under this policy, this Department has acquired in accordance with 
State laws many rights to the use of waters within the national forests for 
the protection, utilization and administration of these forests. In acquiring 
these rights the Department has complied with the same laws and procedures 
that govern the acquisition of water rights by private individuals. This is 
consistent with the recommendations of the Presidential Advisory Committee 
on Water Resources Policy. 

The Department supports the bills under consideration to the extent they 
are consistent with the recommendations contained in the report by the Presi- 
dential Advisory Committee on Water Resovrces Policy. 

The Department’s acknowledgment that the vestment of water rights is a 
State function and the policy of recognizing and honoring water rights acquired 
under State law should not be construed as limiting or restricting in any way 
the authority of the Secretary of Agriculture to regulate and control the use 
and occupancy of the national forests and other lands under his jurisdiction. 
The existence of a right to use water from Federal lands does not carry with 
it the right to use the land. Where the beneficial use of the water is made in 
connection with the use and occupancy of the national forests or such other 
Federal lands, the existence and recognition of the water rights would not 
preclude the termination of the use and occupancy by the owner of the water 
right of the national forests or other land. Thus permits for the use and occu- 
pancy of national-forest land for grazing or other purposes could be issued, 
modified, or terminated under the regulations of the Secretary even though the 
termination of a permit might result in the permittee being unable to continue 
the beneficial use of water for which he held a water right. 

This Department would strongly object to any language under which the 
issuance, modification, or termination of land use and occupancy permits could 
be construed as interfering with the exercise of water rights held under State 
laws. This Department would recommend that any language that could be so 
construed should be clarified to eliminate any such interpretation. Therefore, 
it is recommended that if favorable consideration is given to H.R. 5555, the follow- 
ing amendment be made: 

Page 2, line 19, insert the following after “Provided”: “That nothing herein 
shall be construed as limiting or restricting the Federal Government’s freedom 
of management of lands under its jurisdiction: Provided further”. 

The Bureau of the Budget advises that it has no objection to the submission 
of this report. However, the Bureau also advises that it would recommend that 
draft legislation, submitted earlier to the committee by the Department of the 
Interior, be substituted for the pending bills. 

Sincerely yours, 


TRUE D. Morse, Acting Secretary. 





GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE, 
Washington, D.C., July 15, 1959. 
Hon. WAYNE N. ASPINALL, 
Chairman, Committee on Interior and Insular Affairs, 

House of Representatives. 

DEAR Mr. CHAIRMAN: Reference is made to your request to the Secretary of 
Defense for the views of the Department of Defense with respect to H.R. 4567, 
H.R. 4604, and H.R. 4607, 86th Congress, identical bills to provide that with- 
drawals or reservation of public lands shall not affect certain water rights. 

Section 1 of these bills would provide that the withdrawal or reservation of 
surveyed or unsurveyed public lands, heretofore or hereafter established, shall 
not affect any right to the use of water acquired pursuant to State law either 
before or after the establishment of such withdrawal or reservation, nor shall 
it affect the right of any State to exercise jurisdiction over water rights, con- 
ferred by the act admitting the State into the Union or the State’s constitution 
as accepted by the act of admission. Section 2 of these bills would preserve 
certain rights of the United States and others as specifically set forth therein. 

These bills are substantially in the same form as that submitted by the 
Secretary of the Interior in a letter to the Senate Committee on Interior and 
Insular Affairs dated May 13, 1958, as a substitute for S. 863 of the 85th Congress. 
In that letter the Secretary of the Interior advised that he was authorized to 
state that various executive departments, including the Department of Defense, 
concurred in submitting the substitute proposal to the committee. 
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The draft bill submitted by the Secretary of the Interior as a substitute for 
S. 863, was designed to provide “assurance of the integrity of western water 
rights.” Accordingly, under the provisions of the draft bill, as well as under 
the above-mentioned bills, withdrawals or reservations would not affect “any 
right to the use of water acquired pursuant to State law.” However, the above. 
mentioned bills further provide that a withdrawal or reservation shall not affect 
“the right of any State to exercise jurisdiction over water rights conferred by the 
act admitting such State into the Union or such State’s constitution, as accepted 
and ratified by such act of admission.” This provision appears to go considerably 
beyond the purpose of the original draft bill, since it is designed to protect not 
only vested rights to the use of water but also State jurisdiction over such rights, 
Since in some cases the United States may, in the interest of the national security, 
require the use of water for a purpose which is not recognized as a beneficial 
use under State law, this language might conceivably be interpreted to preclude 
acquisition by the United States of essential water rights. 

For this reason, the Department of Defense opposes the enactment of H.R, 
4567, H.R.4604, and H.R. 4607, 86th Congress. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report to the Congress. 

Sincerely yours, 





Rosert Decnert, General Counsel. 
’ 


Mr. Rocers. At this time the Chair will recognize the distinguished 
gentleman who is the chairman of the full Committee on Interior and 
Insular Affairs, and who is a member of this subcommittee, the Hon- 
orable Wayne Aspinall, of Colorado, for any statement he cares to 
make concerning his bill and the matters pending before the sub- 
committee. 


STATEMENT OF HON. WAYNE N. ASPINALL, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF COLORADO 


Mr. Asprnatyu. Mr. Chairman, I do have a short statement to make 
and with your permission I shall read it. 

Mr. Rogers. You may proceed. 

Mr. Asprnatu. Mr. Chairman, I am the author of H.R. 4567, one 
of the bills on which these hearings are being held. I chose to intro- 
duce this bill, which is considerably narrower in its scope than the 
others, because I think its enactment will serve to clarify one area 
that needs clarification and because I think it has a far better chance of 
success than bills of wider scope, especially at this time. 

This does not mean that I think H.R. 4567 covers all the territory 
that needs to be covered. It merely means that I think we ought not 
to put off enactment of the relatively noncontroversial until we can 
also dispose of the highly controversial. To follow the latter route 
may well result in no legislation of any kind as it has heretofore, 
This has been the history of past attempts to secure legislation in the 
water rights field. 

Although I introduced only this one bill, I welcome the opportunity 
for hearings on all the water rights bills that are before us, however 
broad or however narrow they may be. What I want to emphasize 
now is the direction in which I think our inquiries and the testimony 
should be pointed. 

For as long as I have been in Congress, and for a good while longer, 
there have been constant disputes over the jurisdiction of the States 
and the Federal Government with respect to the use and control of 
our rivers. It is not a dispute which began with the Pelton Dam case. 
It did not begin with the first Iowa hydroelectric case. It goes back 
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to the first case of Arizona v. California and even back of the Winters 
case at least to the Rio Grande Irrigation Co. case in 1899. In fact, I 
suspect that this sort of dispute is practically inherent in our Federal 
system of government. 

Now, I) recognize that some people—in fact, many distinguished 
people—are unwilling to admit that the decisions of the Supreme 
Court in any or all of these cases are law. I do not think we can ap- 

roach the ‘problem this way. We are sitting here as a legislative 

ody, not as a group that is a super court of review. 

ae a legislative body, our first job is to understand what the present 
state of the law is as it has been authoritatively expounded, and our 
second and equally important job is to learn whether it should be 
changed and, if so, why and how. 

As I see it, this last question cannot be answered by referring back 
to the 1870 act or the Desert Land Act and decrying the fact that 
administrative bodies and courts are construing it differently from the 
way whoever happens to be speaking thinks it should be construed 
and then dropping the subject. “Back to 1890” is not my motto. 

We are conducting a legislative inquiry and we need to ‘be informed 
on the practical aspects of going one way or another versus staying 
where we are. It seems to me that it is this sort of consideration that 
has been lacking in previous hearings. They have been dominated by 
appeals to the past rather than by testimony on the good or bad effects 
that might flow from enactment ‘of one kind of bill or another. 

I emphasize the importance of being advised on good or bad effects 
of the enactment of such legislation as we are considering. The prob- 
lem is too complex to be se ttled in any such summary fashion as saying 
no more, on the one hand, than “States rights” or, on the other, “supre- 
macy clause of the Constitution.” Neither of these settles any ques- 
tions, however attractive it may be as a rallying cry. 

There are, I am convinced, serious administrative problems for the 
States created by the present situation. There are also interstate and 

national problems that need to be looked at before we back aw ay too 
far from where we now find ourselves. I hope the witnesses will throw 
light on these problems and suggest solutions that will permit a reason- 
able and harmonious reconciliation. Perhaps the legislation we ulti- 
mately come up with will not look like any of the bills that are before 
us. If there is some way to develop a reasonable accommodation of 
our divergent State and National needs with respect to the Nation’s 
water resources, I hope it will be brought to light here. I, for one, 
am not prepared to say that there is no such solution. 

Thank you, Mr. Chairman. 

Mr. Rogers. Thank you, Mr. Aspinall. 

Does anyone on the committee have any questions that they would 
like to direct to the chairman concerning his statement ? 

Mr. Hosmer. Mr. Ch: airman, L would like to associate myself with 
the spirit of the chairman’s testimony. I think it well outlines what 
our objective should be in the hearings, aa I would also like to ask 
unanimous consent that all Members of C ongress may submit state- 
ments for the record which will be printed as though read up until 
the time the record closes. 

Mr. Rogers. It was the intention of the Chair to attend to that when 
we finished with those Members who have filed bills and who have filed 
requests for submission of statements. 
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Mr. Aspinall, the bill that you have introduced, together with the 
others, H.R. 4604, H.R. 4607, and H.R. 6140, are measures that have 
effect only in those States that have public lands; would they not? 

Mr. Asprnatu. That is right. 

Mr. Rogers. In other w ords, a State that had no public lands in the 
first instance would not be covered or affected by this legislation ? 

Mr. Asprnauu. No,sir. 

Mr. Rocers. Thank you. 

Mrs. Gracie Pfost, the gentlewoman from Idaho, will be recognized 
next. 


STATEMENT OF HON. GRACIE PFOST, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF IDAHO 


Mrs. Prosr. Thank you. 

Mr. Chairman, I appreciate very much this opportunity to give my 
views on a matter of such vital importance to my State of Idaho as 
well as the other reclamation States. 

I have introduced H.R. 4604 because of the implication in recent 
court decisions that wherever the Government reserves land for a par- 
ticular purpose, it then does not have to comply with State laws gov- 
erning the use of water on or crossing that land. 

Ever since man emerged from savagery, the same pattern has ex- 
isted—where water flows, civilization grows. From the di ays when 
Egypt flourished along the lifegiving Nile to this country’s thriving 
farms interlaced with a network of irrigation ditches, the question of 
water rights has been of paramount consequence. Because who con- 
trolled water controlled growth. 

This same question is of transcendent significance to my own State 
of Idaho, as well as to other Western areas, where much of the total 
land is in Federal ownership of one type or another. For example, 
of the 53 million acres in Idaho, 34 million acres are held by the Fed- 
eral Government. In neighboring Nevada, the Federal Government 
owns nearly 60 million of the approximately 70 million acres of land 
in that State. 

As you all know, the land area in the Western States far outstrips 
the available water ee: And many of the major streams rise and 
flow from or over the Government-owned land. Consequently, control 
over the use of water is truly a matter of life and death to communi- 
ties and future development of the vast expanses of arid and semiarid 
land would be forever lost to cultivation without it. 

Ever since hardy pioneers conquered the wilderness and settled the 
West, the control of water has been an inalienable State right. It has 
been more precious than gold as far as the interest of the people in it 
is concerned. 

Down through the years, this right has been recognized by the Fed- 
eral Government in various legislative acts. The Forest. Reservation 
Act of 1891, in a section dealing with rights-of-way through federally 
owned lands for companies formed for irrigation purposes, contains 
this proviso: 

“And the privileges herein granted shall not be construed to inter- 
fere with the control of water for irr igation and other purposes under 
the authority of the respective States and Territories.” 
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The Reclamation Act of 1902 provides, in section 8, “that nothing 
in this act shall be construed as affecting or intending to affect or to in 
any way interfere with the laws of the State or Territory relating to 
the control, appropriation, use, or distribution of water ‘used in irri- 
gation, or any vested right acquired ther ‘eunder * * *,” 

Similar language is ‘contained 3 in section 27 of the Federal Water 
Power Act of 1920, as follows: 

“That nothing herein contained shall be construed as affecting or 
intending to affect. or in any way to interfere with the laws of the re- 
spective ‘States rel: ating to the control, appropriation, use, or distri- 
bution of water used in irrigation or for municipal or other uses, or 
any vested right ac quired thereunder.” 

Then there are the Water Conservation Act of 1939 , as amended, the 
Flood Control Act of 1944, the National Parks Act of 1946, the Sub- 
merged Lands Act of 1953, the Watershed Protection and Flood Pre- 
vention Act of 1954. 

With all this legislation on the books, it would seem clear that 
States have primary jurisdiction and authority over water rights. In 
1955, however, the Supreme Court dropped a blockbuster in the form 
of the Pelton Dam decision. Prior to that time, the States thought 
it was clear that under the provisions of the various laws I have 
quoted, all rights to the use of water must be acquired in accordance 
with State laws. In the Pe/ton Dam case, however, the Supreme 
Court said this wasn’t so at all. The Federal Power Act, so the Court 
decided, didn’t mean what it said. 

That case, as you will recall, involved the issuance by the Federal 
Power Commission of a license to the Portland General Electric Co. 
for a dam on the Deschutes River in Oregon, even though the hydro- 
electric commission of Oregon had refused to approve the project. 
The Supreme Court upheld the power commission’s right to issue the 
license. 

If such a thing can happen in Oregon, it can take place in Idaho, in 
Washington, in Arizona, and in every other Western State. 

The precedent has been set, and other Government agencies have 
already taken advantage of it. You are all familiar with the Haw- 
thorne case, which involved the drilling of wells by the Naval Ammu- 
nition Depot at Hawthorne, Nev.; the initial compliance by the Navy 
with State water laws in obtaining permits, and then the sudden 
stopping of that compliance immediately following the Pelton Dam 
decision. 

It is an admitted fact that the Nation’s demand for water is mount- 
ing at an astronomical rate. In the Western States, where an ade- 
quate water supply has always been a serious problem, we must keep 
a watchful eye on this precious element to make certain that it pro- 
vides the greatest benefits to the greatest number. I cannot see how 
the Federal Government will be hampered, or inconvenienced, by 
complying with State laws governing the use of water. On the con- 
trary, legislation to spell out such a requirement in unmistakable 
language should prevent litigation and clarify the entire water rights 
picture, once and for all. 

To the people in my State, as in neighboring States, water is akin to 
a birthright and not even the Supreme Court should be permitted to 

take it away. 
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Our Idaho Department of Reclamation has widespread responsibil- 
ities which the Federal Government should not be allowed to bypass, 
Here are some of the department’s duties : 

(a) Development and administration of a general State water 
plan. 
+ Issuance of permits for ground and surface water use. 
(c) Appointment of water masters. 

The State department also approves the formation of flood control, 
irrigation, reclamation, and water supply districts, and conducts and 
cooperates with the U.S. Geological Survey in ground and surface 
water surveys, water quality studies, snow surveys, stream and lake 
gaging, and. ‘compiling an inventory of the State’s water resources, 

The amazing growth of the West in recent years provides increasing 
opportunities ‘for people from all over the country. Between 1950 
and 1955, the 17 States of the West realized a population growth of 
13 percent and a water use increase of 55 percent. This compares 
with nationwide increases of 9 percent and 42 percent, respectively, 
during the same period. 

To protect and continue these gains, we must retain our jurisdic- 
tion over our water resources. Supreme Court Justice Douglas was 
fully cognizant of this fact in his dissent in the Oregon Fish Commis- 
sion case. He said, in part: 

“If by mere executive action the Federal lands in the West may be 
reserved and all water rights appurtenant to them returned to the 
United States, vast dislocations in the economies of the Western 
States may follow.” 

It is to prevent just such dislocations that I have introduced my bill. 
I urge its approva 

Mr. Rocers. Does that conclude the gentlewoman’s statement ? 

Mrs. Prosr. Yes, sir. 

Mr. Rogers. There is one question which I would like to ask both 
the gentlewoman from Idaho and the chairman of the full committee 
on this particular matter: 

Suppose the Federal Government disposed of public lands in a 
public lands State and then went back in and by the exercise of the 
right of eminent domain condemned those lands? 

‘Would those lands be covered by this bill? 

Mr. AsprnaLtu. Mr. Chairman, at first blush, I would think they 
would. On the other hand, that brings up a situation that I have not 
considered. The only reason we have to approach this problem, I 
think—that is, in the first instance—is where we might be able to get 
some kind of determination as to what rights the States should have 
and what rights the Federal Government should have, because there 
are instances and evidences of sovereignty in each place and wherever 
a situation exists where the Federal Government has taken these 
rights by its original jurisdiction or whether it comes up within 
condemnation proceedings, I would think the same principle should 
apply. 

Mr. Rogers. Thank you. The Chair was simply trying to anticipate 
in view of some of the activities of the Federal Gov ernment in recent 
years in its efforts to circumvent the intent of Congress in certain laws 
that we have passed, and it occurred to me that it might try the same 
thing in regard to legislation of this kind if its position remains as it 
is now. 
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Mr. AsprnaLtL. May I make this observation? In the public lands 
States as such we have a different approach to control of water and 
method of using water and the distribution of water than we do in the 
non-public-lands States. When we get into the litigation of water 
rights, of course we get into another problem. But it is my thought 
that none of the bills that have been offered are going to settle this 
problem. I think we will have it continuously with us from now on. 

Mr. Rocers. If the gentleman would yield further, sir: In other 
words, the law as it would be should one of these bills pass would not 
be retroactive and only those lands that were public lands or in that 
status at the time of the passage of that bill would be affected ? 

Mr. AsprnAtu. I think that is correct. 

Mr. Rogers. Are there any other questions ? 

Mr. Hatey. Mr. Chairman ? 

Mr. Rocers. Mr. Haley, the gentleman from Florida. 

Mr. Hater. Mr. Chairman, it looks to me like, just briefly reading 
these bills, that they could well be called the “States water civil rights 
bills,” could they not? 

Mr. Rocers. Off the record. 

(Discussion off the record.) 

Mr. Harry. Some of my colleagues who have introduced some of 
these bills forget to recognize that the States might have some rights 
even if they are just in water. 

Mr. Rocers. We hope to clarify that by these hearings. 

The Chair recognizes the Honorable Stewart Udall. 


STATEMENT OF HON. STEWART L. UDALL, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ARIZONA 


Mr. Upatx. Mr. Chairman, I might say that as of today I have 
rejoined the committee. I have been working with the House Labor 
Committee in attempting to write a labor bill and I wish to apologize 
for my extended absence. 

I am very happy to sponsor such legislation as is before the commit- 
tee today. I regard it as a half step of some kind, and a very whole- 
some one, and I think it is long overdue that we do something to 
clarify the uncertainty that has been very troublesome to those of 
us in the arid areas of the West, particularly where appropriation of 
water and its use is a very serious problem. 

I am happy that at last, finally, we have gotten some language 
that we can agree upon that will represent a declaration of congres- 
sional policy in this field, and I hope that this legislation will be 
favorably reported. Thank you. 

Mr. Asprnauu. Off the record. 

(Discussion off the record.) 

Mr. Rocers. The Chair recognizes the gentleman from New Mexi- 
co, Mr. Thomas G. Morris. 


STATEMENT OF HON. THOMAS G. MORRIS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW MEXICO 


Mr. Morris. Mr. Chairman, I am going to file a statement with 
the committee a little later on. It is not only a statement in favor of 
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the bill, but also I have made a very detailed analysis of the bill 
which I introduced, and its purposes. 

I have not quite finished it yet. I understand that the gentleman 
from California asked unanimous consent for future filing of 
statements. 

Mr. Rogers. Without objection, it is so ordered. 

(The statement referred to follows :) 


STATEMENT BY CONGRESSMAN THOMAS G. Morris oF NEW Mexico, on H.R. 5718, 
CONCERNING AUTHORITY OF THE STATES WITH RESPECT TO CONTROL AND Use 
OF WATER WITHIN THEIR BOUNDARIES 


Mr. Chairman, I want to express my great interest in the enactment of legis- 
lation to accord full recognition to the authority of the States with respect to 
the broad control and use of water within their boundaries. My bill, H.R. 5718, 
would not, of course, prevent the Federal Government from acquiring water 
rights within the States, in the usual and several ways in which such rights 
may be acquired, under and subject to the laws of the particular State. This 
broad approach would appear to have some advantages as compared with the 
more restricted approach provided in some other proposed measures. 

The heart of the bill is section 2 which provides that the Federal Government, 
in the use of such water for any purpose, shall be bound by all water rights 
acquired under State laws or recognized by the decisions of the State courts; 
that the Federal Government shall, as a condition precedent to the use of any 
such water, acquire rights to the use thereof in the same manner and be given 
the same consideration as an individual citizen of the State. And, of course, 
procedures of the respective State relating to the control, appropriation, use, or 
it is provided that those rights must be acquired in accordance with laws and 
procedures of the respective State relating to the control, appropriation, use, or 
distribution of water therein. Moreover, under section 2(c), the Federal Goy- 
ernment shall not acquire or interfere with the exercise of any water rights 
acquired under State laws or recognized by the decisions of State courts, except 
upon the payment of just compensation therefor. 

For those of you not from the West it may be instructive to consider how we 
got into the position of requiring H.R. 5718, or something very like it, to “quiet 
title’ to western water. 

As most westerners are very acutely aware, there have been in recent years 
some deeply disturbing developments with respect to our precious water. Of 
course, there is never quite enough of it anyway. We are used to having more 
requirements than water to serve them. The year-to-year variations in supply 
are always of serious concern. We worry about the snow accumulations especi- 
ally. We worry increasingly about salt water replacing fresh in some pumping 
areas near the coast. And, of course, we are greatly interested in any feasible 
technology which may be developed to effectively desalt sea or brackish water 
at low cost. But most of all perhaps, we are really fundamentally concerned 
if anyone tries to change our rules with respect to who gets how much use of 
what water, when and where. Until recently we had thought, and we had 
every reason so to think, that local State laws govern use of inland water of 
the nonnavigable sort. We had assumed that this was a matter of law, as well 
as of long-established broad general policy—that adequate precedent had been 
observed, that law and policy were firmly based. Nevertheless, that comfort- 
able assumption that all’s well—with-western-water-law—was badly shaken, if 
not completely demolished, by the decision of the U.S. Supreme Court in June 
1955 in the Pelton Dam case in Oregon and further developments related thereto. 
Perhaps there is no better way to tie down the historical development of our 
attitude toward water, and its continuing dominant importance in our economy, 
in our thoughts and in our emotions, than to quote a high authority, the Presi- 
dential Advisory Committee on Water Resources Policy, in its report to the 84th 
Congress. 

“THE RIGHTS OF INDIVIDUALS 


“In the early American history as there developed the inevitable conflict be 
tween community interests and individual rights, such conflicts were in the most 
part settled by the application of the doctrine of riparian rights. 

“This is the principle that the owner of land contiguous to a stream has a right 
to a reasonable use of the waters of the stream and the right to have the stream 
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flow past his land reasonably unimpaired by upper landowners. This doctrine 
is still recognized in-most of the 31 Eastern States and in modified form in some 
of the Western States, although frequently altered in the latter to meet local 
requirements. 

“The riparian rights of landowners adjacent to streams have long been con- 
sidered as a valuable right attached to the land and a right historically taken 
into account in determining property values. 

“As expansion continued westward, new conditions were encountered to which 
the doctrine of riparian rigths was not suitable. The arid and semiarid climates 
of the more western States made it necessary to store water supplies to meet 
domestic, agricultural, and industrial needs during the dry seasons. Western 
mining was also largely dependent on a continuity of water supply. A rule was 
evolved to meet local custom and common interest that the one who first applied 
water for beneficial uses, whether for domestic, agricultural, mining, or manufac- 
turing purposes, was entitled to protection of the right of continued use, whether 
or not he was a landowner adjacent to the stream. 

“This custom early ripened into the principle of prior appropriation of rights 
to use of water by which existing beneficial uses were recognized as constituting 
a prior right to the water of a stream; that first in time of beneficial use was 
first in right; and that through its beneficial and productive use valid property 
rights could be acquired. 

“The agricultural, mining, and hydroelectric power economy of the 17 western 
States is largely built upon the recognition of the right to use water as a property 
right. Large areas of land in our Western States are admittedly of little value 
if deprived of water. The right acquired by the appropriation of water has been 
recognized from the beginning of development of the West as a property right, 
just as valued and oftentimes more so, and just as much protected by the law as 
the title to the land itself.” 

As to the Pelton Dam case itself, which I mentioned above, there is quite a lot 
about fish in it but it’s not the fish which are of prime importance. The facts 
briefly are these: An Oregon electric company proposed to construct, operate, 
and maintain a hydroelectric plant (Pelton project No. 2030) on the Deschutes 
River. The river was conceded by all concerned as constituting nonnavigable 
waters of the United States, as defined in the Federal Power Act. The western 
end of the dam was to occupy lands within the Warm Springs Indian Reservation 
(created by treaty in 1855) which had been reserved by the United States for 
power purposes since 1910 and 1913. The eastern end of the dam was to be on 
lands of the United States, which at least since 1909 has been withdrawn from 
entry under the public land laws and reserved for power use. The waters im- 
pounded by the dam would create a narrow reservoir; lands submerged would 
belong to the United States. A reregulating dam would be located on private 
property some 3 miles below the power dam. Access to existing spawning 
grounds for fish cut off by the power dam some 205 feet high would be provided 
by other facilities on private property. Recreational uses would be enhanced 
and no issue of water pollution was involved. 

The applicant applied for water rights under State law, but being unable to 
satisfy the requirements of the State fish and game commission whose approval 
is required under the laws of that State, he was unable to get an appropriative 
water right under Oregon law. The Federal Power Commission, acting under 
the Federal Power Act which makes it unlawful to build a dam or powerhouse 
upon Federal land except under the terms of a Federal license, nevertheless 
issued a license for the project. 

This action was only after extended hearings, at which objections were heard 
from the State of Oregon and official and unofficial groups interested in fish and 
wildlife. The project was found to be in the public interest ; the application was 
approved subject to all existing rights to the use of the water of the river, whether 
perfected or not. The State of Oregon challenged both the authority of the Com- 
mission to issue the license and the adequacy of the provisions approved by the 
Commission for the conservation of anadromous fish. 

The U.S. Court of Appeals for the Ninth District reversed the decision of the 
Federal Power Commission. The majority opinion held that the Federal Power 
Commission had legal right to give its approval to the project as a whole and had 
power to grant its permissive license to the construction of such proposed dam 
upon Federal property but that ownership of the power dam site did not empower 
the Federal Government to use waters of such river either at that particular site 
or elsewhere contrary to Oregon law. In essence it said that though Congress has 
delegated to the Federal Power Commission authority to license power-producing 
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dams which will occupy or affect U.S. land and land reservations, Congress did 
not and could not by that act change State ownership or control of waters located 
within the State. As owner of the public domain, the Federal Government pos. 
sessed power to dispose of land and water thereon together or to dispose of them 
separately ; however, a fair construction of the Desert Land Act is to the effect 
that the Congress intended to establish the rule that, for the future, land should 
be patented separately and that all nonnavigable waters thereon should be re. 
served for the use of the public under laws of the State and the Territories 
named. Thus it was held that any limitations there may have been earlier upon 
Oregon’s complete sovereignty over the waters of the Deschutes River were 
wiped out by the Desert Land Act of 1877. Several related questions were more 
or less brushed aside and concentration was upon the question of the sovereign 
power over the waters of the Deschutes River. The majority in its opinion on 
this particular point leaned rather heavily upon an earlier opinion in the case of 
California—Oregon Power Company v. the Beaver Portland Cement Company 
which held that following the Desert Land Act of 1877, if not before all nonnavi- 
gable waters then a part of the public domain became subject to the plenary con- 
trol of the designated States. 

A minority opinion dwelt especially on the point that authority is conferred 
on the Commission by the Federal Power Act to license such projects not only 
upon navigable streams but upon any part of the public lands and reservations 
of the United States. This dissent held that the particular stretch of the Des. 
chutes River affected, including its bed and banks, is entirely on reserved lands 
which have been severed from the public domain and appropriated to public use, 
It further pointed out that the power of Congress over the use or disposition of 
the lands of the United States is virtually unlimited and that to substantiate its 
claim of control over the use of the waters of the Deschutes River on the lands 
of the United States involved here, the State of Oregon is under the necessity 
of showing that Congress by express grant has given it such control ; further, that 
the acts of Congress in 1866, 1870, and 1877, on which the majority relies, have 
reference only to streams and other bodies of water on the public lands, i.e., lands 
subject to entry or other mode of acquisition under the public laws, that lands 
once reserved by the Government or appropriated for any special purpose cease 
to be a part of the public lands. Hence, in this view the Desert Land Act and its 
predecessors had no application to waters on reserved lands. 

The above point was the one to which the Supreme Court of the United States 
gave particular attention in 1955. The majority opinion held the Federal Power 
Act applicable to this license in accordance with its terms and that the Commission 
acted within its powers and its discretion in granting the license. Federal juris- 
diction was held to be derived from the ownership or control by the United States 
of the reserved land on which the licensed project would be located. There had 
been no abuse of discretion by the Commission in granting the license and the 
authorization of this project was held to be within the exclusive jurisdiction of 
the Commission and not to require the consent of the State. 

Relevant to this latter point was the finding that the lands involved are not 
public lands but reservations and that the acts of 1866, 1870 and the Desert 
Land Act of 1877 do not apply to reserved lands and waters, hence do not apply 
to this license which related only to the use of waters on reservations of the 
United States. Reservations are distinguished from public lands in section 3 
of the Federal Power Act as follows: 

“(1) ‘public lands’ means such lands and interest in lands owned by the 
United States as are subject to private appropriation and disposal under public 
land laws. It shall not include reservations as hereinafter defined; (2) ‘reserva- 
tions’ means national forests, tribal lands embraced within Indian reservations, 
military reservations, and other lands and interests in lands owned by the 
United States, and withdrawn, reserved, or withheld from private appropriation 
and disposal under the public land laws; also lands and interests in lands ac- 
quired and held for any public purposes; but shall not include national monv- 
ments or national parks; * * *” 

The opinion held that to allow Oregon to veto such use, by requiring the 
State’s additional permission, would result in the duplication of régulatory 
eontrol precluded by the decision in First Iowa Coop v. Federal Power Commis- 
sion which is, however, otherwise distinguished because it deals with navigable 
waters. Hence the Federal Power Commission. through authority derived from 
Congress has exclusive jurisdiction unless modified by other Federal legislation. 
Because the lands in question are “reservations,” not public lands, the scope 
of jurisdiction apparent on the face of the Federal Power Act is not restricted 
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by the acts of July 26, 1866, July 18, 1871, and the Desert Land Act of 1877, 
which do not apply to this license which related only to the use of waters on 
reservations of the United States. Hence the lower court was reversed. 

The essence of the dissent by Associate Justice Douglas is that the United 
States could not erect a dam on this nonnavigable river without obtaining its 
water rights in accordance with State law—the licensee acquires his rigts from 
the United States and the United States cannot give what it does not have. 
His opinion rested heavily on the case of Nebraska v. Wyoming in which it was 
held that under the Reclamation Act of 1902 and under the Desert Land Act 
of 1877 the United States took its water rights like other landowners, pursuant 
to State law governing water apropriations. In that case the United States 
asserted ownership of all the unappropriated waters in the basin of the North 
Platt River and struggled to be rid of the rule of law that made its water rights 
on nonnavigable streams of the west dependent on State law. He cited also 
as supporting his dissent two cases construing the Desert Land Act. In Cali- 
fornia Oregon Power Co. Vv. Cement Co. the court construed the section of the 
Desert Land Act which reads “all surplus water over and above actual appro- 
priation and use, tozether with the water of all lakes, rivers and other sources 
of water supply upon the public lands and not navigable, shall remain and be 
held free for the appropriation and use of the public for irrigation, mining and 
manufacturing purposes subject to existing richts.” The Court’s interpretation 
of that provision was to the effect that Congress intended to establish the rule 
that for the future the land should be patented separately; and that all non- 
navigable waters thereon could be reserved for the use of the public under the 
laws of the States and Territories named. He cited as additional support the 
ease of Ickes v. Fox involving water rights of farmers under a Federal irriga- 
tion project, in which it was held that by the Desert Land Act, if not before, 
Congress had severed land and waters constituting the public domain and estab- 
lished the rule that for the future the lands should be patented separately. 

Hence, acquisition of the Government title to a parcel of land was not to carry 
with it a water right, but all nonnavigable waters were reserved for the use of 
the public under the laws of the various arid-land States. He pointed out that 
the definitions of the terms “public land” and “reservations” as found in the 
Federal Power Act say nothing about water rights; hence do nothing to controvert 
what has been the long-term policy of Congress to separate western lands from 
water rights. He argued further that the act of June 25, 1910, under which 
some of the lands here involved were reserved for a power site, did no more 
than to withdraw these public lands from “settlement, location, sale, or entry,” 
in nowise modifying the provision of the Desert Land Act that pertains to 
water rights. In his opinion the lands remained public land save only that 
settlers could not locate on them. Grants of jurisdiction over water rights in 
the 1910 act not having been expressly recalled, he held that the law should not 
be construed as achieving that result. In the West, where U.S. holdings are 
very large, if by Executive action the Federal lands may be reserved and all 
water rights appurtenant to them returned to the United States, vast dislocation 
of the economies may result, since the right of withdrawal of public lands 
granted by the 1910 act is not only for waterpower sites but for a host of 
public purposes. 

In simplest essence then, the Pelton case is of major import because it held 
that the severance of waters from the public domain by the Desert Land Act did 
not apply to reserve lands of the United States. This placed a new and to 
some a startling and very disturbing interpretation on that act. It is when 
one beings to consider the possible further application of that interpretation 
that the problems loom large. It appears that the Supreme Court in the 
Pelton case used the term “reservations” to include all public lands withdrawn 
or reserved from sale or disposition under the public-land laws. If so, this 
would include among others, some 138 million acres within the national forests 
in the reclamation States of the West. 

That, gentlemen, is why we are before you with H.R. 5718 and similar legis- 
lation. There have been since 1955, other disturbing cases; legislatures of the 
Western States have called emphatic attention to the problem. Proposed reme- 
dial legislation has been before both Houses of the Congress. It is time to 
return, unmistakably, property rights in western water to the States, whose 


control was unquestioned before 1955. I therefore urge enactment of H.R. 
5718 or a similar measure. 


43754593 
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TWENTY-FOURTH LEGISLATURE; STATE OF NEW MEXICO 
House JOINT MEMORIAL No. 15 


Introduced by W. E. Overton, Alva J. Parker, William Grijalva, Jr., Bruce King 
James T. Martin, Jr., Albert Matlock, and W. G. Bradley 


A JOINT MEMORIAL Memorializing the Congress and the President of the United States 
to safeguard and preserve established State and individual rights to the use of water 
within the separate States 
Whereas recent decisions of the Federal courts and recent assertions from the 

United States Department of Justice have deprived States, and persons, of rights 

which the States and persons previously enjoyed to regulate and control the use 

of the water in the respective States ; and 

Whereas the decisions and assertions are further a part of a general patterp 
developing gradually into Federal supremacy and usurpation over water, and 
if continued will destroy individual and States rights over water, and substitute 
an all powerful centralized Government control; Now, therefore, be it 

Resolved by the Legislature of the State of New Mexico, That the Congress 
and the President of the United States and the Senators and Representatives of 
New Mexico in the Congress of the United States be respectfully petitioned to 
take all necessary action to: 

A. preserve the water rights of the individual and the States and to prevent 
Federal usurpation of these rights; 

B. to see that legislation is initiated and supported to reestablish to the indi- 
viduals and to the States the right taken from them by the Federal courts and 
the Justice Department; and 

C. in every way possible reaffirm, renew, and defend the concepts that water 
rights are property rights and that these established rights to the use of water, 
by a State or an individual, should not be taken away without due process of law 
and adequate compensation ; and be it further 

Resolved, That cert:fied copies of this memorial be sent to the Honorable Presj- * 
dent and Vice President of the United States, the Speaker of the House of Repre- 
sentatives of the Congress, the Chairmen of the United States Senate, and House 
Committees of Interior and Insular Affairs, United States Senator Dennis Chavez, 
United States Senator Clinton P. Anderson, Unted States Representative Joseph 
M. Montoya, and United States Representative Thomas G. Morris. 


Mr. Morris. I would like to say this: I am very appreciative of 
the excellent statement made by the chairman of the full committee 
and I want to join him in advocating the direction as he has taken. 
We hope to come out of this committee with something in the diree- 
tion of State water rights. 

What it will be none of us knows at the present time, and I am 
sure that these hearings will develop the direction that we should go 
on and will be able to go. 

Thank you, Mr. Chairman. 

Mr. Rogers. Thank you, Mr. Morris. 

The Chair now recognizes the gentleman from Utah, Congressman 
David King. 

Is he present ? 

If not, without objection, he will be permitted to file such state 
ment as he may desire at this point in the record. 


STATEMENT OF HON. DAVID KING, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF UTAH 


Mr. Kine. Mr. Chairman, I am grateful to have the opportunity 
to give you my views about H.R. 5555 and other bills which seek to 
clarify our laws on water rights and water resources. 

This legislation seeks, I think, to preserve one of the most. impor- 
tant and vital traditions in the management of our national re 
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sources. This tradition is the authority which the States have exer- 
cised for nearly a century in the administration and control of water 
rights, both public and private. 

“Enactment of the bill would avert what looms in my eyes as one of 
the most disastrous, most protracted struggles in the histor y of Amer- 
ican jurisprudence. The struggle has, in fact, begun. But it can, 
I think, still be stemmed by decisive action in the C ongress. I hope 
the work of this committee in the hearings now begun will be the 
turning point. 

My person: al interest in this problem led me to introduce H.R. 5587, 
which is identic ‘al to H.R. 5555. Still, I testify today less in my own 
interest than in the interest of the State and ‘people I represent. 

I think I can give you no knowledge about this legislation which 
you do not already have. Bills serving similar aims were introduced 
in years past in the C ongress, and I recognize that the members of 
this committee are far more expert on this subject than I. But I can 
give you the feeling of the people of Utah about this legislation and 
about the menace w whic h it is meant to check. 

The 1959 legislature in Utah passed a resolution memorializing the 
Congress to pass ere of this kind. It was, in fact, Senate 
Concurrent Resolution No. 1, which means it was the first resolution 
presented this year in the U : ah sen: ate. Other State legislatures have 
passed similar resolutions this y But the resolution which passed 
the Utah Legislature was the lek. 

Let me quote, in part, that resolution: 

Whereas recent decisions from the Federal courts and recent rulings from 
the U.S. Department of Justice have deprived States, and persons, of rights 
which said States and persons previously enjoyed, to regulate and control the 
use of the water in those respective State’s; and 

Whereas said decisions and rulings are further a part of a general pattern 
developing gradually into Federal supremacy and usurpation over water, which, 
if continued, will destroy individual and States rights over water, and sub- 
stitute in lieu thereof an all-powerful centralized government control thereover: 
Be it therefore 

Resolved by the 33d Legislature of the State of Utah (the Governor con- 
curring therein), That the Congress and President of the United States and 
the representatives of Utah in the Congress of the United States be, and they 
are hereby urged and requested to take all necessary action to (1) preserve 
the water rights of the individual and the States and to prevent Federal usur- 
pation of those rights; (2) to see that legislation is initiated and supported 
to reestablish to the individuals and to the States, the rights taken from them 
by the Federal courts and the Justice Department; and (3) in every way pos- 
sible reaffirm, renew, and defend the concepts that water rights are property 
rights and that these established rights, to the use of water, by a State or an 
individual, should not be taken away without due process of law and adequate 
compensation. 

The root. of the concern which Utahans feel is, I think, perfectly 
clear. 

My region of the West, which is known as the Intermountain West, 
has a vast wealth of natural resources. Its mines and mills produce 
steel. They produce copper and a variety of other very important 
nonferrous metals. Utah has some of the largest coal deposits in 
the world. In its recent history it has become a vital source of ura- 
nium and an important producer of petroleum and natural gas 

But in this semiarid region and this semiarid State, no elie re- 
source has the importance of water. The development and produc- 
tion of nearly every other resource, the maintenance and growth of 
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the steel industry, of the mining industry, and of nearly every other 
industry, including agriculture, depends upon the development of 
water supplies. The growth of the population also depends on it. 

I covered this subject in some detail in an article which I wrote in 
my first weeks in Congress for the annual progress edition of the 
Daily Herald in Provo, Utah. At this point in the record I would 
like to present those passages of the article appropriate to this dis- 
cussion. 

From the Provo Herald, February 22, 1959, by Representative 
David S. King, Second Congressional District of Utah: 


A century ago Brigham Young, scanning the horizons of his mountain valley, 
declared that Utah was the center of the most mineral-rich region of America— 
perhaps of the world. Time has not tarnished that promise. 

Utah has deposits of some 200 useful minerals—more than any other State, 
For decades, Utah has been tapping great wealth in coal, iron, copper, and 
other metals. The future perhaps will see it tap even greater wealth in 
uranium and petroleum. 

Of course, every Utahan knows that one resource, above every other, is the 
key to the growth and development of the State. Without it, blossoming Utah 
industry will never reach full bloom. That resource is water. 

My first responsibility to Utah is to do all that I can in the 86th Congress 
to push the water developments Utah must have to reach full economic potential, 
I am pursuing this work on two fronts. One is the obvious one—which is 
reclamation. The second, which is less obvious but equally important, is water 
rights. 

Many western farmers, including central Utah farmers, are deeply disturbed 
over a decision handed down several years ago by the Supreme Court. Every 
westerner might Well be disturbed over it. 

The decision, produced by the Pelton Dam case, holds that the title to 
rights on water originating on Federal lands lies with the Federal Government. 
The decision contradicts the “beneficial use” concept, which has been the tradi- 
tion of western water law. 

Under this concept, water rights belong to the people who initially put the 
water to beneficial use. Under the Pelton decision, the Federal Government 
conceivably could appropriate any water from Federal lands to new uses, and 
never compensate the original users for the loss. 

The decision poses a grave threat to the West, where vast tracts are federally 
owned and most streams originate on Federal lands. Not only individual users 
but whole communities could be deprived of water and water rights. Provo or 
American Fork or any city which draws water from federally owned lands 
might awaken one day to find that water appropriated to new use. Such an 
example obviously is extreme. but the possibility is not entirely unreal. In 
fact, this very thing has happened in the community of Hawthorne, Nev. 

I hope to sponsor legislation in the 86th Congress to correct this inequity. 
Certainly such legislation will be introduced in this session, and it will have my 
support. 


Thus, the resolution which passed the Utah Legislature reflects 
the concern not only of Utah farmers but of Utahans in industry, 
mining, business, and nearly every other segment of the economy and 
population as well. 

On behalf of the people of Utah, I urge your thoughtful and earnest 
consideration of H.R. 5555 and H.R. 5587 and the other bills which 
have as their general objective the recognition of the authority of 
States to administer their water resources, and to protect the very 
vital rights, both public and private, which have been established 
under this tradition. My fellow Utahan in the other body, the 
Honorable Frank E. Moss, has been a sponsor, along with the Honor- 
able Joseph C. O’Mahoney, of S. 851, a bill which offers another 
approach to the same problem. I am pleased to urge the same con- 
sideration of this bill, which has been introduced in the House as 
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H.R. 4567 by the Honorable Wayne N. Aspinall and others. I also 
urge that you continue the unremitting effort to enact such legislation 
into law, in the face of harassment and opposition from the Justice 
Department. Your work in this direction will earn you the ever- 
lasting gratitude of Utahans and other westerners. 

I thank you for your kind attention. 


Mr. Rogers. The Chair recognizes the gentleman from Idaho, Mr. 
Hamer H. Budge. 


STATEMENT OF HON. HAMER H. BUDGE, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF IDAHO 


Mr. Buper. Thank you, Mr. Chairman. I appreciate the privilege 
of appearing before this committee. 

Mr. Rocrers. Permit the Chair to say that we are very happy to have 
you. We remember quite well the great service you rendered on this 
committee and we are sorry you dee ided to leave us. However, we 
are glad to have you back in the status of a witness. 

Mr. Harry. Mr. Chairman, may I also welcome my colleague and 
former member of this committee. He made a fine contribution to 
the work of this committee, and I am sure he is doing likewise on the 
committee on which he now serves. He is a distinguished Member of 
Congress. 

Mr. Bupcr. I am indebted to the gentlemen. Thank you, sirs. 

Mr. Chairman and members of the committee, I think the committee 
should be commended for going into this subject. It is my feeling 
that the Congress has been remiss for a great many years in not doing 
something in spelling out what has become a no man’s land in this 
field of conflict between the Federal Government and the States with 
regard to water rights. 

[ have introduced a bill, H.R. 1234, to which I claim no pride of au- 
thorship in the main. It has been before the Congress in somewhat 
similar forms. It was originally, I believe, introduced by the Senator 
from Nevada, the late Senator McC a an. The bill, of course, is 
broader than the subject outlined as I gathered from the remarks of 
the chairman with regard to the public lands in that it would operate 
in the entire field of water rights in the Western States, And it is 
broader than any previously introduced; for ex xample, it applies to 

round as well as surface water. It has another provision which 
f think ; is unique among the bills which are being considered by the 
subcommittee in that it provides in section 3 as follows: 

The United States shall sue and be sued in the State courts in all matters 
pertaining to the acquisition, determination, or exercise of rights to the diversion 
and use of water and such suits shall not be removed to a Federal court upon 
petition of the United States. 

Then there are some reserved provisions. I think that that pro- 
vision of the bill is extremely important and should be considered 
by this committee in its deliberations on this subject. I say that for 
this reason: In the arid States of the West the water rights have 
become settled over a period of many many years, in most instances 
stretching back to the territorial days of those areas. Al of those de- 
terminations have been in the State legislatures and the State courts— 
primarily in the State courts, because of the constitutional provisions 
which were written into the constitutions of the several States when 
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they were admitted to the Union and which constitutions were ap- 
proved by the Congress of the United States. In most instances those 
constitutions set forth the priority and uses of water; and the courts 
of the several States have, in adjudicating the water rights down 
through the years, simply interpreted the constitutions plus the 
statutes of their various States. 

There is no equivalent in Federal jurisdiction. That is why I feel 
that the litigation between an individual and between the U.S. Govern- 
ment should be on the same basis as litigation between individuals. 

It should be determined in a State court which has the body of law 
on that subject. 

I also feel that it is quite important that these suits be in State 
courts because I have noticed in recent years a very definite trend 
cn the part of the Federal Government to move all litigation into 
Federal jurisdiction, and not only to move it into Federal jurisdiction 
in the area which is involved but to bring that controversy into the 
courts in Washington, D.C. I submit to you that a person in Arizona 
or California or in Utah or in Idaho or Colorado cannot afford to try 
his water right suits in a Federal court and particularly in a Federal 
court in the District of Columbia. 

Frankly, I think that this committee at the end of its deliberations 
will conclude that there are only two ways by which it can guarantee 
the water rights of the Western States as they have been adjudicated 
to the hundreds and hundreds of thousands of people now holding 
them. The first would be by amendment to the Constitution which 
would limit the application of the commerce clause in this area. 

The second, and I think one which could be done rather simply, 
would be to examine each and every piece of legislation which goes 
through this committee to be sure that the committee, itself, is not 
authorizing a project or passing a statute which, by its operation, 
will conflict with water laws as they have been established in the 
Western States. 

I think the committee—and I was a member of the committee at 
a time when it was done, and done in several instances, and I regret 
having been a party to it—the committee has in its preamble of the 
bills going through this committee stated as the expressed purpose of 
the Congress that the purpose of various projects to be built in the 
West. would be to—oh, as a broad quote—promote commerce between 
the States, thus immediately invoking the commerce clause of the 
Constitution as one of the stated purposes of the legislation. 

Again, the committee has in many instances approved bills which 
have said “for the common defense” or “for the defense of the United 
States,” invoking the defense provisions of the Constitution. 

I think that all of those things are extraneous in our water legisla- 
tion. I think we should say that they are for the purposes which they 
actually will serve which is for the reclamation of the arid States of 
the West and for the production of hydroelectric power, for flood 
control and such other actual stated purposes, and leave out the frost- 
ing, as it might be, on the cake, by saying “to promote commerce be- 
tween the States, for the common defense,” and so forth, which im- 
mediately invoke those provisions of the Federal Constitution. 
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Those are the things which have made it impossible for us to resolve 
this conflict, because as the Attorney General of the United States 
said in testimony before this committee: 

We will not recognize any law of a State which prevents the Federal 
Government from carrying out the expressed intent of the Congress. 

I sincerely hope, ladies and gentlemen, that this committee will look 
very closely at those declarations of policy and intent in the preamble 
and I also sincerely hope that the committee will write really strong 
legislation which will take these matters of water rights back to the 
States where I feel they belong. 

For a period of almost 100 years this Congress has on 16 separate 
instances said that the water rights of the W estern States and Terri- 
tories were to be determined under the laws of the various States 
and Territories. It has never at any time said the opposite, and I 
hope that the Congress can now—certainly, there is no Federal legisla- 
tion on the subject , at the present time and no agency of the Federal 
Government is prepared to step in and say that John Jones has the 
right to so many inches of water in any State in the West. There is 
a complete void in the Federal statutes and for that reason, if for no 
other reason alone, the chaos which must inevitably result if this con- 
troversy is not resolved and the resolution should be in the favor of 
the various States of the West. 

In about the 83d Congress, as an amendment to the tidelands bill 
and which is now the present law, I suggested an amendment on the 
floor of the House which said this: 


Nothing in this chapter shall be construed as affecting or intending to affect or 
in any way interfere with or modify the laws of the States which lie wholly or 
in part westward of the 98th meridian, relating to the ownership and control of 
ground and surface water and the control, appropriation, use, and distribution 

of such water shall continue to be in accordance with the laws of such States. 

I do not know how the English language can be written any plainer 
than that as to the obligations of the 2 agencies of the Federal Govern- 
ment, but it has now been said 16 times, extending over a period of 
nearly 100 years, and still the Federal agencies because of the pro- 
visions of the U.S. Constitution say that they do not have to abide 
by that kind of language. 

The committee has a re ally gigantic task confronting it in attempt- 
ing to resolve this most import: int question, and it is my sincere hope 
that you will be able to resolve it and, as I said, resolve it favorably 
for the existing law, now a part of our operations in the Western 
States regarding our water. 

Thank you very much, Mr. Chairman. 

Mr. Rocers. Thank you, Mr. Budge, for appearing before us. 

The gentlewoman from Idaho is now recognized. 

Mrs. Pfost. Mr, Chairman, I want to take this opportunity to wel- 
come our colleague from the State of Idaho, a former member of 
this committee, and to commend him for a very fine statement. He 
has again today demonstrated his vast knowledge and understanding 
of the water- rights problems and the value of preserving them in 
the Western States. Water rights in Idaho are considered just as 
precious as gold, or more so, “because it is so very important to 
the growth of our State. We have a tremendous water potential in 
Idaho and I am glad to have my colleague join with me in attempting 
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to erase the shadow that has been cast over our States’ water rights 
by the recent court decisions. It is imperative that we clear the 
way so that we may proceed with projects that will continue to de- 
velop this great State of ours. I want to join with my other colleagues 
in welcoming Congressman Budge before the committee. 

Mr. Buper. Thank you very much, and I hope you are successful 
in resolving this most important problem because, as the lady knows, 
in the settlement of our mutual State of Idaho there were a great 
many people killed over water in previous years, and I hope that will 
not happen again. 

Mrs. Prosr. That istrue. Until the Pelion case came along we felt 
quite secure insofar as Idaho’s water rights were concerned. 

Mr. Rocers. The Chair recognizes the gentleman from Colorado, 
Mr. Aspinall. 

Mr. Asprnati. Mr. Chairman, I, too, wish to welcome our former 
member of this committee back before us this morning. He was al- 
ways very valuable to the committee. 

I think in his statement that he makes this morning he has stated 
what most of us from the public lands States would like to see ac- 
complished, but I am not one of those who thinks that it can be ae- 
complished just because we would like to see it accomplished. I 
think we have to recognize some of our opposition. 

In section 3, Mr. Budge, to which you referred, you have sey- 
eral innovations so far as the relationship between the Federal Goy- 
ernment and the State governments and individuals are concerned, 
But what I want to know is this: Do you think it is possible that 
we could write into legislation and secure congressional approval of 
the legislation, have it considered constitutional, and approved by 
the Executive providing that such suits shall not be removed from 
a State court upon petition of the United States? 

Do you think it is possible for us, a legislative body, to deny the 
right of a State and the United States to appeal before the highest 
tribunal of the land when our very framework of Government sug- 
gests that appeal is always an important right? 

Mr. Buper. Constitutionally, I have no doubt that that can be done, 
Mr. Chairman. The practical question which the gentleman poses 
as to whether or not it can be enacted into law, that, of course, I 
would not be in a position to answer. I do not know whether Con- 
gress would enact such a statute. The fact that the litigation in 
the trial stage must stay in the State court would not, of course, pre- 
clude a final adjudication before the Supreme Court of the United 
States if a Federal question is involved under the Constitution. 

But whether Congress will pass such an act, I think that is cer- 
tainly problematical. I think it would depend to quite an extent 
upon what this committee did. 

Mr. AsprnaLu. But when the Federal Government has an interest, 
then there is a Federal problem involved always. 

Mr. Bunce. No; I would doubt that it would be that broad. If it 
were, then, of course, that would answer the gentleman’s question 
that it could be adjudicated in the U.S. Supreme Court. 

Mr. Asprnatt, Then, the reasoning that you have here, of course, 
in my opinion would not be aaa at all. I do not see how you 
could put that in there. 

That is all I have at this time. I reserve the balance of my time. 
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Mr. Hosmer. I want to tell our colleague that the Republican 
side of this committee also joins in welcoming Hamer Budge to- 
day before the Interior Committee and we are very glad to have you 
back. 

Mr. Buper. Thank you, Mr. Hosmer. 

Mr. Hosmer. You indicated in your statement that the navigable 
clause is one of the open sesames of trouble in this particular area. 
In other words, so long as Congress uses it in a statute and applies it 
to something navigability is established in law, irrespective of facts. 
It is actually not a matter for interpretation of the courts. 1am won- 
dering if there is any possibility in this legislation of defining navi- 
gable more closely, and for that. matter, helping us with our problem. 

Mr. Buper. I think the gentleman from California raises a most 
excellent question. The Supreme Court has said—the Supreme Court 
of the United States—on several occasions, that it will not look behind 
the stated purpose of the congressional act. In other words, if the 
Congress says that the purpose of a project that is to be built, say, at 
1,000 miles from the ocean and 1,000 miles from any stream that will 
accommodate anything, except it be a rowboat, if the Congress says in 
the preamble that one of the stated purposes of that legislation is for 
navigation, then the Supreme Court has said repeatedly that it will 
not attempt to examine whether or not there is in fact any navigation 
involved. 

The same thing is true with the commerce clause between the States, 
with the defense clause, and with everything else that can be written 
into these statutes has been written in to place it under the constitu- 
tional inhibition. 

Mr. Hosmer. I imagine the gentleman has particular reference to 
the New River case, and the Dennison Dam case? 

Mr. Buper. Yes; and I notice that the attorney general of the gen- 
tleman’s State has just this last weekend become quite excited over 
recent activities of the Federal Government in the State of California. 
This is going to affect every State of the West, and perhaps every 
State of the United States before we get through. 

Mr. Hosmer. It seems to me that with respect to the interpretation 
of rule 4 we have some power that might be exercised in a statute such 
as is contemplated by the bill before us. I am hoping we can write 
something in there that will be of some help along that particular line 
as well as all the other problems the gentleman brought up. 

Mr. Buper. I thank the gentleman. 

Mr. Hosmer. That is all, Mr. Chairman. 

Mr. Rogers. The gentlewoman from Idaho? 

Mrs. Prosr. No questions. 

Mr. Rogers. Mr. Chenoweth ? 

Mr. Curnoweru. I would like to ask you this, Mr. Budge, about 
the challenge to our thinking on this subject that the States are 
supreme inthis matter. When did that challenge first appear? When 
did the Federal Government start to assert any control over these 
water rights ? 

Mr. Buner. I cannot answer that adequately. I suspect there has 
been at least a question for a number of years. I know it seems to 
go back into the forties, from my own experience. 

However, the real challenges have occurred from the decisions of 
the Supreme Court and from the actions of the Federal agencies 
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within, I would say, the last 11 or 12 years. They are increasing in 
tempo, I might add. 

Mr. Cuenoweru. How do you account for this trend, this recent 
development, which is making this a real problem for us? 

Mr. Buper. I donot know. It might just follow along with the fed- 
eralization that is taking place in a great many fields. That might 
be an answer. I do not know. I know it is increasing in tempo. 

Mr. Curenowetru. Is it possible that the large amount of Federal 
money being spent in different States on reclamation projects brings 
about some different thinking on the subject, that there may be some 
areas where perhaps the Federal Government has some interest such 
as where a large multiple-purpose project is involved ? 

Mr. Buper. That is right. Certainly, you are bound to have more 
conflict as the projects become larger and more difficult and where it 
is more difficult to protect the Federal investment. The conflict would 
naturally increase. However, we built some tremendous projects 25 
years ago and the conflict did not arise. I do not know that that could 
be ascribed as a major reason. 

Mr. Cuznowetn. I was curious as to where this theory sprung 
from, what precipitated this all at once. We have had a reclamation 
program many years without Federal rights being asserted, and now 
this challenge to States’ rights is being made. 

Mr. Buper. The Bureau of Reclamation prides itself on saying that 
in every preject it has ever built it has complied with State laws. Its 
manual has not always been in compliance or in accord with that 
statement, but the practice has. 

Mr. Cuenowetn. There has been no change in the attitude of the 
Bureau ? 

Mr. Bunce. Not the official attitude. It remains the same, that it 
will follow State water law. 

Mr. Cuenowetu. There has been no instance where the Federal 
Government has sought to take over State rights where they have 
been previously decreed by a State court ? 

Mr. Buper. We had the Santa Margarita case in California, which 
was an attempt to take previously adjudicated rights under State 
law. However, the grievous conflict now takes place where the Fed- 
eral Government through its agencies, as the Navy did in Nevada, 
simply disregards State law. 

When we get into this business of ground water—incidentally, 
this bill of mine applies to ground water as well as surface water 
because it is becoming so important—you cannot tell whose water 
supply you are tapping when you drill a well unless you comply 
with the laws of the State. No one knows from one day to the next 
whether his investment may be secure insofar as the water which he 
has to service it is concerned. 

Mr. Cuenowetn. I recognize the gentleman is a very able consti- 
tutional lawyer. Would you say there is any difference in the approach 
in regard to the riparian States and the appropriation States? Is there 
any difference in the approach the Federal Government takes as far 
as water is concerned in those two different types of States? 

Mr. Bunce. I have not studied the riparian theory extensively, but 
I notice a number of States, particularly Southeastern States, are now 
exploring the possibility of putting in State water codes similar to 
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those in the Western States. I assume if the Supreme Court takes 
the attitude on riparian rights that it has in regard to our ground and 
surface rights in the West under our codes, that there would not be 
any difference in the end result. In fact, it has done so. 

Mr. Curenowern. No attack has been made on the riparian rights 
in those States where they have riparian rights. Federal] ownership 
is being asserted only where we had the appropriation doctrine. 

Mr. Buper. I am not so sure that that is exactly correct. It seems 
to me there are several cases where riparian rights are involved, which 
in the end result reaches this same conclusion and where this same 
confusion exists. 

Mr. Cuenowern. I recall when the gentleman presented his amend- 
ment to the T: _ lands Act, you provided for States’ water rights in 
about as plain language as you could. What was your apprehension 
at that time when you offered your amendment to the Tidelands Act? 

Mr. Buper. I thought the Tidelands Act itself might be considered 
as chi nging the e xisting law or what I understood to be the existing 
law. But before the Justice Department got through with the lan- 
guage I put in the tidelands bill, I felt 1 had not accomplished much. 

Mr. Cuenowetu. Thank you very much. I appreciate the obser- 
vation. 

Mr. Rocers. The gentleman from Florida, Mr. Haley. 

Mr. Harry. Mr. Budge, in regard to the question of the gentleman 
from Colorado as to why and when the Federal Government started 
moving into this particular field, I might say to my distinguished 
friend that the Federal Government and the Federal courts and the 
attorney general have been moving in another field which now is ap- 
parently beginning to affect your 17 Western States. 

If we pass legislation of this kind, do you not think you might have 
out of our alleged Supreme Court a ruling that we had preempted 
the field insofar as water rights are concerned when we legislate from 
a Federal standpoint and probably you would not have any rights 
left for our States. 

Mr. Buner. I think that is very possible. 

Mr. Harry. The gentleman should not get too much upset about 
the Attorney General and other agencies of Government upsetting the 
laws of 100 years because in my good State they have upset many 
laws that have prevailed for over 100 years. 

I might say this to the people of the 17 Western States. I will go 
along with you any time and in any way that you might maintain the 
sovereignty of your States, any legislation that will bring that about 
you will find the gentleman from Florida st: anding there and fighting 
with you. I think that is something we must do in this Congress 
if we are going to maintain this great Nation of ours. 

I, too, want to thank the gentleman for bringing his bill here to 
this committee. I am glad to see so many of the people from the 17 
reclamation States beginning to get alarmed about the constant. en- 
croachment of the Federal Government on the rights of the States. 

Mr. Rogers. Thank you, Mr. Haley. The gentleman from Minne- 
sota, Mr. Langen. 

Mr. Lancen. First may I apologize for the fact that it was nee- 
essary for me to be late this morning. Because of that I do not 
have the benefit of the gentleman’s testimony. I noted your refer- 
ence to ground water as well as surface water. My question stems 
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from a study made in Minnesota a few years ago. To what extent 
has your experience revealed the necessity for concern in the diffierenti- 
ation of the Federal Government as well as the States relating to 
underground waters? 

Mr. Bupa. I do not know that I quite follow you. Do you mean 
should there be any difference in this type of legislation as it applies 
to ground water or surface water ? 

Mr. Lancen. Right. 

Mr. Buncr. No; I think that it should apply equally to ground 
water as well as to surface water. When we are dealing with the 
water that is available in any particular river basin or in any partic- 
ular area where there is a great deal of surface water which is more or 
less standing water, as in the gentleman’s State, the total water which 
is available and the total water which must be dealt with in that area, 
whether it is a river basin or an area such as yours with your many 
lakes, is the water which is on top of the ground and the water which 
has seeped down into the ground. 

Any time you subtract from the amount of water that is below by 
pumping it out then you lose water which is on the surface. Cali- 
fornia has gone into some very expensive programs of recharging 
where the ground water has been pumped out. If there is any ex- 
tensive pumping in the gentleman’s State, I think your lakes will 
undoubtedly decrease in their area. 

Mr. Lancen. If I may pursue that further, that is exactly the expe- 
rience we have had in a couple of instances where it has become neces- 
sary to use underground water to supplement the surface water be- 
cause of additional demands or it may have been drainage or other 
things that affected the volume of surface water available. To that 
degree there has begun to be real concern as to what in turn is happen- 
ing to underground water in lowering the table, making it available 
for the many domestic users. Consequently, we find that the de- 
mands have been such because of pumping activity that they may 
have affected a large community to that degree. 

I just wanted to point out there is a real relationship between the 
two and we might do well to give recognition to both. 

Mr. Buper. I would agree with the gentleman that any legislation 
should include the entire body of water in the area, that on top of 
the ground and that below the ground. My bill deals with both. 

I think that points up another very excellent reason why from a 
practical standpoint these determinations should be made locally with- 
in the several States. Your problem in Minnesota is entirely different 
from ours, for example, in Idaho. I doubt that a Federal statuie 
could be drafted which would fit both equally well. 

Mr. Lancen. I thank the gentleman. Thank you, Mr. Chairman. 

Mr. Rogers. The gentleman from California, Mr. Sisk. 

Mr. Sisx. I want to commend our former colleague on this com- 
mitte for a very fine statement. 

I have read his bill rather carefully. It has to do with a question 
already brought up by the distinguished chairman of the full com- 
mittee. Iam inclined to sympathize with what I believe is the intent 
of section 3. On the other hand, it seems to me there would have to be 
either some exceptions or provisions there because the last phrase of 
the first sentence of section 3 says: “and such suit shall not be re- 
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moved to a Federal court upon petition of the United States.” I do 
not propose to enter into an argument on constitutional law with the 
gentleman because he is apable i in that field and I am not a lawyer. 

However, would the gentleman not agree with me that that state- 
ment w ould require some qualification of some kind ? 

Mr. Buper. That could very well be. It may be that the mechanics 
might have to be worded entirely different in order to achieve the end 
result. I would not attempt to take the prerogative of the committee 
here in making the determination after its studies. I do feel simply 
this. All I want to see done is that the forum which I think is best 
qualified to handle the litigation shall handle it, and I think that is 
the State court. 

There may be instances where two or more States are involved where 
a Federal adjudication would be necessary. I can imagine that there 
would be circumstances that should be exempted. 

Mr. Sisk. I am inclined to sympathize with the gentleman’s posi- 
tion and to agree with it with reference to exercise ‘of local jurisdic- 
tion in many ‘of these cases. I know some of the cases in California 

where, had Tocal yur isdiction been used, the local and State courts, the 
outcome may have been somewhat di ferent. 

The only question I have, of course, is the comity between Federal 
and State with reference to later appeals or things of that kind. I 
do think something further would have to be worked out on that. I 
do appreciate and sympathize with what I think the intent of the 

entleman was in this particular section. 

I thank the chairman. 

Mr. Rogers. The gentleman from Arizona, Mr. Udall ? 

Mr. Uva. No. 

Mr. Rogers. The gentleman from Oregon, Mr. Ullman. 

Mr. Utiman. No questions. 

Mr. Rocers. The gentleman from California, Mr. Saund ? 

Mr. Saunp. No questions. 

Mr. Rogers. The gentleman from Nebraska, Mr. McGinley ? 

Mr. McGintey. No questions. 

Mr. Rocers. The gentleman from New Mexico, Mr. Morris? 

Mr. Morris. No questions. 

Mr. Rogers. The gentleman from North Dakota, Mr. Burdick ? 

Mr. Burpicx. Mr. Chairman, I have the same doubts the gentleman 
from California has on section 3, apart from the constitutional ques- 
tion. I conceive of a situation between North and South Dakota 
where there might be a dispute between the citizens of South Dakota 
and the Government and the citizens of North Dakota and the Gov- 
ernment. The result of those suits might be different and might affect 
another State. It might be much better to resolve the whole thing in 
one Federal suit. Is that agreed ? 

Mr. Bunce. I can envisage where such situations would arise. How- 
ever, my hope has always been that the States through compacts can 
resolve those questions. 

The river on which I live, the Snake River, runs through the State 
of Idaho for almost a thousand miles. A large portion of the head- 
waters of the river is in the State of Wyoming. Some years ago the 
two States, acting through their State legislatures and the Governors, 
entered into a State compact which has forever resolved the differ 
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ences which might arise between those two States as to the water in 
that stream. As floor leader in the Idaho Legislature I participated 
in that action. 

I would hope that could be done on most of the major streams of the 
country, particularly in the Western States where we do not have 
very many major streams, 

Mr. Burpick. You recognize the problem, do you not ? 

Mr. Buner. I recognize the problem, but I still say that the State 
court—take the State of California, for example—the State court there 
hes for 150 years been adjudicating water rights. The decisions of 
the Supreme Court are replete and, what is more, they are finalized 
so that everybody in that State knows what his rights are with regard 
to water. 

The same is true with regard to the State of Idaho, except it has 
not carried on over such a long period of time. Our water rights in 
Idaho have been finally resolved. Everybody knows to what he is 
entitled. To throw that into the chaos of Federal procedures, whether 
administrative or judicial, I think would be the ruination of the agri- 
cultural and domestic economy of the Western States. That is why 
I think this legislation is so vitally important to all of the Western 
States. 

Mr. Sartor. Will the gentleman yield ? 

Mr. Burpicr. Yes. 

Mr. Sartor. Mr. Budge, I appreciate your position, but your bill in 
the fact that it covers both surface water and underground water— 
does that not compound the confusion rather than attempt to clarify 
it? The Federal Goverment by our Constitution does have some 
rights in navigable water and the field of percolating water is up to 
Congress to decide. By your bill, in attempting to put them both in 
the same category, are you not confusing rather than clarifying the 
situation ? 

Mr. Bunce. My answer would be “No.” 

Mr. Rocrrs. Are there any further questions, Mr. Burdick? 

Mr. Buroick. No. 

Mr. Rocers. Thank you very much, Mr. Budge. 

Mr. Buper. Thank you, Mr. Chairman. 

Mr. Rocers. The Chair recognizes the gentleman from Wyoming, 
Mr. Keith Thomson. The Chair wants to say he is glad to see vou 
back. It seems we lose so many members of this committee. We 
hope that the interesting work of the committee is what brings vou 
back. Weare glad to see you as a witness before the committee. We 
hope you will come back to sit with us. 





STATEMENT OF HON. KEITH THOMSON, A REPRESENTATIVE IN 
CONGRESS AT LARGE FROM THE STATE OF WYOMING 


Mr. TxHomson. Thank you, Mr. Chairman. It is the interesting 
work plus the vital effect it has upon the area it is my privilege to 
represent that brings me here. 

I introduced legislation on this subject very early in the session, 
TLR. 2363 one of the bills set down for hearing. I did not go to 
a great deal of trouble trying to write out special language for this. 
I ‘merely took the bill from previous sessions, recommended by 
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the National Reclamation Association, to get something in the hopper 
so we would have a point of beginning to work on a problem that I 
think must be solved. 

Another reason I did not put a lot of effort into drafting new and 
special language is that I have no particular pride of authorship. 
I think we can get into a situation where we retard reaching our ob- 
jective. I have the utmost confidence in the combined ability of this 
committee, upon which it was my great privilege to serve and for 
which I have the utmost respect—and the able staff of the committee, 
and I feel that the committee and the staff working, I hope, with the 
cooperation of the Executive, can come up with a reasonable solution 
to the problem which faces us. I think it should be solved in the 
relatively near future or it is going to become increasingly more 
complicated. 

The fact that this committee has not acted should in no way—I 
say this as a former member of the committee—be considered as 
indicative that the problem was not realized and that the work was 
not going on. I want to congratulate the committee for a considered 
approach that they gave to this legislation and which I think will 
eventually and at the earliest possible moment bring forth legislation 
which will clarify this area. 

I would like to make a couple of remarks and then, in the interest 
of time, as these hearings progress if it seems a more detailed brief 
or a statement in the order of a brief would be indicated, I would 
like to have leave to file such. 

Mr. Rocers. Without objection, your statement will be filed if you 
wish to submit one at a later date. 

(ComMirree NoTE: No additional statement was submitted by Mr. 
Thomson. ) 

Mr. Tuomson. I would like to say that this committee does not 
need to have me point out to them that from the time the western 
area, which is more arid than the rest of the Nation, was first settled 
there was a recognition of this problem by Congress. However, I do 
not think it is a problem that will always be confined to the West, 
due to increased requirements for water and having that water when 
it is needed. Whether or not you want to step out and include all 
States is something I think the committee should consider because, 
with the greater use of water there is a greater demand in the eastern 
areas for some type of legislation which will fix the rights and re- 
sponsibilities of people with regard to their water. 

Also it has been clearly indicated that as you travel the eastern 
part and the more humid areas of our country you see the appli- 
vation of it, that it is not only a question in raising crops, and so 
forth, as to how much water you get but it is a question as to when 
you get that water. As a result, you can travel around here in the 
most humid area of our country, as I did a couple weeks ago over 
toward the Delaware coast, and see sprinkler systems operating. It 
is becoming a problem national in scope. 

But I would emphasize that it is not a problem national in scope 
in the sense that it should be solved in one lump of Federal Jaw be- 
cause whenever you try to wrap up the various elements such as 
the variations of rainfall in this country in one single package of legis- 
lation it is not going to work. I think it is a place where the States 
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can best write their own legislation to take care of the many varyin 
conditions we have as far as the types of economy, amount of rainfall, 
and so forth. 

I would just say that the States outside of the 17 Western States, 
or reclamation States so-called, might very well find this to be a prob- 
lem equally important to them within a relatively short period of 
time. 

I was very impressed with the statement of the chairman of the full 
committee and would like to associate myself with it, that it is a prob- 
lem in which w* should work toward solution. I would be very hope- 
ful, and I emphasize it again, that the executive department, partic- 
ularly the Department of Justice, would begin working in that direc- 
tion. I feel there has been a wide departure from what we previously 
considered to be the law of this land. The public lands were initially 
set up as trust lands, which was the theory followed down through the 
years. The Supreme Court, again moving into the legislative field in- 
stead of sticking to the judicial field, has tended to pull away from that 
theory and to say that we own it. The only place I know of where 
people take pride in Government ownership of land is Soviet Russia; 
yet this country is tending to become and is a greater landowner per- 
haps than than the Soviet Union itself. I think that is something we 
in Congress could take a look at, as to whether this is a country of 
individual property and individual rights or whether it is going to be 
a country in which the sovereign owns everything and we go back to 
serfdom. 

As I said, there was initially this trust theory. That was departed 
from. Then in the theory of water in the last 10 or 12 years, as Con- 
yvressman Budge indicated, we have gradually moved away from what 
was considered and stated by Congress to be the law of the land. 
The Federal Government has asserted more and more rights. None 
of us question the Federal Government’s rights to acquire water for 
national purposes. That should be made clear. When they do acquire 
that water, they must do it within the traditional ideas of respecting 
the rights of others, the rights of States, and rights of the individual 
and paying just compensation where just compensation is due. 

In our area the whole economy is built upon the water question, 
because we are an arid State. As a representative of the State will 
point out, this is not so mucli a question of States rights as it is a ques- 
tion of a threat to the very individual rights of the American citizen 
and his right to his enjoyment of his property, his right to earn a liv- 
ing, his right to build a community where his children can work and 
live and earn a living. 

As will be amplified by the representative of the Governor, a very 
able lawyer, who will testify later, a former partner of Wyoming's 
senior Senator, Senator O’Mahoney, all of the surface waters of our 
State are pretty well appropriated except for the Snake and Yellow- 
stone. Yet when anyone starts tampering with the waters of the 
Snake, he is affecting the States of Idaho and Washington. When 
they start taking waters from the Yellowstone, they are affecting the 
State of Montana and other States in the Missouri River Basin. 

Outside of those two streams, when they start taking property they 
are taking property which under the act of admission, the organic 
act, and the State constitution, the State has had control over this 
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water, and the State, exercising that right, has parceled it out to indi- 
viduals. They are taking that property away from them, leaving their 
lands without water, which relegates you to having some grazing land 
that will carry maybe one cow per 20 acres instead of having a very 
lucrative or very good business which will support your family. 

It seems to me something must be done on this problem if we are 
oing to bring certainty, which is one of the principal aims of the 
aw, rather than what appears to me to be a condition of chaos for 

which we are headed. 

I hope the Congress will address itself to it. As I stated at the 
outset, I have the utmost confidence in this committee and I want to 
work with it on the practical problem that we establish certainty here 
so that people can go along about their business of developing their 
area and the resources of this country under a condition in which 
they thought for these hundred years, as mentioned, that they could 
move with certainty, that they could invest their money, that other 
people could loan them money, and that we make that possible. I 
think it is in the best interests of the Nation. 

From that standpoint, I hope all agencies of the executive depart- 
ment will look to it. We in turn certainly can never be accused 
of not having made water available to them under just conditions 
under our application of our State laws and a recognition of the Fed- 
eral interest or the interest of the sovereign to have that which is 
required in the development of projects or any other purpose, whether 
navigation or otherwise, that are required. But this business of call- 
ing streams that you can step across and you could not paddle up 
in a canoe a navigable stream should stop. 

Mr. Rogers. Thank you, Mr. Thomson. Without objection, the 
report of the Department of Agriculture, which has just been received 
by the chairman, will be included in the record immediately follow- 
ing the reports heretofore filed in the record. 

Mr. Thomson, I have just one question. Your bill has to do with 
the 17 western reclamation States. If enacted, your proposed legis- 
lation would go back and subject all of those properties of the Fed- 
eral Government that have been called withdanwile and reservations 
to the State law the same as if they had never been withdrawn or 
reserved ? 

Mr. Tomson. I think that is correct. 

Mr. Rocers. That is contrary to the other bills having to do with 
public lands. In other words, as I understand it, passage of that type 
of legislation would simply mean that the Government retains any 
rights it has insofar as reserved lands are concerned and could upset 
the water economy of any State in which it has reserved lands because 
these reserved lands would not be affected, only the public lands 
reserved in the future. But your bill would go back and get all of 
those properties ? 

Mr. Trromson. Yes, and I think personally that, and yet I again 
want to emphasize how much I agree with and associate myself with 
the remarks of Congressman Aspinall, the chairman of the full com- 
mittee, that you cannot always do exactly what you think ought to 
be done or should be done. But the condition, as I see it, is that the 
Federal Government came out there and made a horseback survey, as 
we call it, and reserved a lot of things that there was no immediate 
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requirement for or any idea that it would really work, but it was a 
possibility. 

For example, the powersite withdrawal on Echo Park that we went 
through on this committee for years and years and years. As a mat- 
ter of fact, in regard to those surveys I am always reminded of the 
answer I got when I asked one of the oldtimers in the Forest Service 
how come we had so many forests without any trees. He said, “Well, 
we had to make a quick survey so we didn’t have many ouidelines, 
We made the surveys and added a couple townships each way to 
make sure we didn’t miss a tree.” That has been about the way we 
have been with so many of these withdrawals. 

Mr. Rocers. The gentleman from Colorado, Mr. Aspinall. 

Mr. Asprnatu. No questions. 

Mr. Rocers. The gentleman from Pennsylvania, Mr. Saylor. 

Mr. Saytor. I want to commend our former colleagues for coming 
here. His approach is possibly closer to a solution of the problem 
than that presented in some of the other bills. Thank you. 

Mr. Rocers. The gentlewoman from Idaho, Mrs. P fost? 

Mrs. Prost. No questions. 

Mr. Rocers. The gentleman from California, Mr. Hosmer ? 

Mr. Hosmer. No questions. 

Mr. Rogers. The gentleman from Florida, Mr. Haley ? 

Mr. Harry. I want to commend the distinguished gentleman for 
coming here. He is beginning to get aware, as he probably always 
has been, of the constant encroachment of the Federal Government not 
only on the rights of the States but the individual citizens. You are 
to be commended. You have made a fine presentation here along 
those lines. I hope that the other members of the committee and the 
other Members of the Congress will begin to do a little thinking about 
this huge bureaucracy that we are building up here that is taking 
away constantly from the States and from the individuals the rights 
and liberties of the people and pushing down, you might say, the in- 
dividual initiative of the citizens who under our form of government 
in only a little over 170 years have made us the greatest ‘Nation and 
the most powerful Nation of all time. 

I think it is time Congress either cleans house as to a lot of these 
Federal bureaucracies that want to invade the rights of the States 
or get back on the track that has made us this great Nation. 

Mr. Tomson. I certainly respect the gentleman’s consistency in 
his position. Serving on this committee, I have always been amazed 
at his understanding of our problems in the West. 

Mr. Rocers. The gentleman from Colorado, Mr. Chenoweth. 

Mr. Cuenowetn. I also want to commend the gentleman from 
Wvoming on his very fine statement and very able presentation. 

I have just, one question. In Wyoming today do you have any case 
where there is a direct attack being made on State water rights by 
the Federal Government ? 

Mr. Tromson. There is no direct attack being made, but when it 
comes to a question mentioned earlier, particularly of ground water 
and with a lot of the source of that being from forest areas and the 
higher ground under the Bureau of Land Management, there is a 
great concern of the people and a question mark when they begin to 
spend their money as to the effect of this Pelton Dam decision case and 
Nevada case particularly. 
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Mr. Cuenowetu. Do you have a ground water law ? 

Mr. Tuomson. Yes. “I was in the State legislature when that was 
enacted. 

Mr. CuenowetH. When was your law enacted ? 

Mr. Tromson. We passed the first one, which was recognition of 
the problem in, I believe, 1949. In 1955, I think that was the first real 
law where they got down to the task of establishing priorities and bene- 
ficial use, et cetera. Up to that time it was merely when you drilled a 
well you turned in your well log, and that sort of thing, to the State 
engineer, so he had a record. But following 1955, I belie “ve, we have 
had definite priorities and permissions to drill, and that sort of thing, 
written into the law. 

Mr. CuenowetH. What does a man have to do to drill a well in 
Wyoming today ¢ 

Mr. Tuomson. He files a notice of intention to drill with the State 
engineer and, as he drills that well, he has to turn in his drill logs so 
that the information is available. After the well is completed, he 
makes his filing which determines his priority upon that underground 
basin. That was one of the big bones of contention, and I was part 
of it, as to this. We have not had enough subsurface geology on our 
underground waters to know just where the various drainage areas are 
and how they affect one another. We did not want to give power to 
cut “hgh lita of ground water. 

Mr. CurnowerH. Does the gentleman feel we should include under- 
ground water in _ legislation ? 

Mr. Tromson. I do because as I mentioned, most of our surface 
waters have been adjudicated down to the municipalities, industrial 
users, and irrigators right now, and I expect to see an expansion of 
that. One of the main sources of supplemental water is going to be 
underground water. Inthe Wheatland project, which is not a Federal 
reclamation project, they have had a boom or bust economy and the 
Bureau came in to investigate and they came up with recommenda- 
tion of what looked to be the most feasible way of solving the 
situation, which was a combination of small storage plus a supple- 
ment from underground water sources. 

Mr. Cuenowetu. I understand under your Wyoming law you get a 
decree the same as for surface water. 

Mr. THomson. With the history of the New Mexico case, our law is 
set up to prevent that happening. That was the Ambrosia Lake 
situation. It was to prevent its happening in Wyoming. We let 
people go ahead with their drilling, with turning in well logs and 
information and then making a filing upon the water once it is de- 
veloped. Then you have to work backward. Whenever you begin to 
interfere with another man’s prior development they start cutting off 
from the most recent and stopping development within a given basin 
area. The reason for that is that some people even believe the Snowy 
Range over west of Laramie, with which you are familiar, may affect. 
the water supply out in eastern Wyoming around Pine Bluffs and 
western Nebraska down around Sidney. 

Mr. Cuenowetu. The law covering underground water has not 
been completely settled ? 

Mr. Tuomson. No. I think the law is in fair shape, but certainly 
the geology is not settled. 








48 FEDERAL-STATE RELATIONS IN WATER RIGHTS 


Mr. Cuenowetu. Thatisall. Thank you. 

Mr. Rocers. The gentleman from California, Mr. Sisk. 

Mr. Hatey. Will the gentleman yield? 

Mr. Sisk. I yield to the gentleman from Florida. 

Mr. Hatey. Let me ask you this. It may be a little out of the scope 
of the bill. 

In your State of Wyoming do you have a priority-of-water use law? 

Mr. THomson. We do have, Congressman Haley. That was just 
recently amended. It was set up initially for domestic use and mu- 
nicipal and then irrigation, I believe, and just in the last 2 years, I 
think it was in 1957, actually the legislature amended that to give a 
priority in between municipal and irrigation to industrial users of 
water. 

Mr. Hatey. Is that generally true of all the 17 Western States? 

Mr. Tuomson. I cannot speak for all of them, but in those that 
were nearby to Wyoming that I had occasion as a lawyer to check 
into, I believe that they did have a priority of use established by 
statute. Water is acquired by condemnation agreement or for higher 
uses. That is all we would expect the Federal Government to do. 
Someone higher on the priority, say, the city of Newcastle, for 
instance, which took my grandfather’s rights for the municipal water 
supply, paid him for it. They took a choice ranch in the Black Hills 
and made it an unbalanced operation and they never were able to raise 
enough winter feed to make a balanced operation. They had to pay 
him for it. 

Mr. Haney. I thank the gentleman from California for yielding. 

Mr. Rogers. Are there any further questions? If not, thank you 
very much, Mr. Thomson, for your statement. 

Mr. Tuomson. Thank you, Mr. Chairman. 

Mr. Rocrrs. The Chair will now recognize Mr. Henry Dixon, Mem- 
ber of Congress. Is he present? If not, without objection, the state- 
ment of Mr. Dixon will be included in the record at this point. 

(The statement of Mr. Dixon can be found on p. 93.) 

Mr. Rogers. The Chair recognizes the Honorable Byron Johnson 
of Colorado for any statement he may wish to make. 


STATEMENT OF HON. BYRON L. JOHNSON, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF COLORADO 


I support H.R. 5555. I believe it is necessary for the Federal Gov- 
ernment in its proprietary capacity to act like any other proprietor, to 
be a good neighbor within the community and live by the rules of that 
community. 

Water rules necessarily vary from State to State and from one part 
of the Nation to another. No subject can be discussed in the West that 
will arouse more interest or excitement than the question of water. 
Federal representatives who are unfamiliar with the history, consti- 
tution, law, and administration and customs of a given State have oc- 
casionally acted or spoken in a manner which gives cause for alarm 
to citizens of such States, through their failure to observe the simple 
courtesy of behaving like a responsible good neighbor in this most 
vital field. 

While such a bill ought not to have been necessary, the adminis- 
trative and court history seems to indicate that a clear statement by 
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the Congress would be helpful in reminding administrators to behave 
responsibly. 
he water doctrines of our several States, as they become inter- 

preted and adjudicated, are among the most essential property 
rights that exist in these areas. For the Federal Government to take 
any action which would have the effect of impairing the obligation 
of such contracts is, of course, contrary to the Constitution. We in 
the West have found it necessary, however, to request congressional 
restatement of this significant proposition. Therefore, 1 recommend 
the enactment of H.R. 5555. 

Mr. Rogers. We have next a statement from the Honorable Byron 
Rogers of Colorado. 


STATEMENT OF HON. BYRON G. ROGERS, A REPRESENTATIVE IN 
CONGRESS FROM THE FIRST DISTRICT OF COLORADO 


Mr. Rocers of Colorado. Mr. Chairman and members of the com- 
mittee, I have a prepared statement that I want to present on behalf 
of Mr. Glen G. Saunders, chief counsel of the Board of Water Com- 
missioners of the City and County of Denver, to be placed in the 
record at this point. 

Mr. Rocers of Texas. It was the plan of the chairman to try to keep 
these matters separated and it was my plan to include this statement 
by the chief counsel of the board of water commissioners with the 
State presentations which will follow those of the Members of Con- 
gress. Without objection, it will be included in the record at the 
proper place. The committee will be glad to have your observations 
on it. 

(The statement referred to appears on p. 260.) 

Mr. Rocers of Colorado. Mr. Chairman, I support H.R. 5555 or 
any other piece of legislation which will spell out in no uncertain 
terms to the executive branch of the Federal Government its duties and 
responsibilities that have heretofore been imposed on it as it relates to 
water rights in our reclamation States, and to point out that, beginning 
with the first act as we recognize in 1866 down to date, it has been 
the policy of Congress to insist to the Federal Government that at any 
time that it goes into a State, at least the Western States, and asserts 
a water right that they comply with the State law. 

In spite of the fact that that has been spelled out time and again in 
a number of pieces of legislation, the bureaucracy of this Federal 
Government has attempted to evade or dodge the issue in many in- 
stances. I happen to know the case of Nebraska v. Wyoming where 
Colorado was interpleaded where the Federal Government, through 
the Department of Justice, asked to intervene and was permitted to 
intervene to assert a theory that inasmuch as a proprietary ownership 
of land was first given to the Federal Government and that they had 
not parted with the water rights, that the Federal Government should 
then be the owner of all the unappropriated waters of the streams. 

Luckily for us, the Supreme Court of the United States did not 
go along with that theory. 

Another instance where it has arisen is in my own State in connection 
with the Big Thompson diversion project. This is what occurred: 
They were authorized to proceed with the construction, under Senate 
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Document No. 80. Those of you who are familiar with water rights 
and water administration know that you cannot have two divisions 
administering the water, because if you have the Federal Government 
setting itself t up in one instance and the State in another, then chaos is 
bound to come about. 

Recently in the State of Colorado, after the Big Thompson project 
had been well on its way, pursuant to the State law, an adjudication of 
water rights was being had in the State court. The Federal Govern- 
ment first went into the State court as the Congress had directed them 
to, but then they withdrew and went in and filed in the Federal court 
an adjudication, as they claimed. The State went ahead with their 
adjudication, but the question arose whether or not their adjudication 
actually would stand. 

Luckily, we were able to work it out, and when we passed the upper 
Colorado River Act we had section 11 in there which says that the 
agreement which is worked out by the parties should be a part of the 
law. 

Those are two instances of where the Federal bureaucracies have at- 
tempted to assert a right which I say the Congress has told them not 
to do, but they continue to do it. Unless you pass this legislation or 
some similar legislation spelling out to them that they must abide by 
the State water laws, then you always will have confusion and some 
question as to whether you will have proper administration of your 
own State water laws. 

It is because of the conflict which arises and because, as I see it. 
the Congress, in all reclamation projects, has taken a firm stand that 
they should comply with State laws, it would not hurt a thing to go 
ahead and pass another piece of legislation tying it down definitely. 
because all of us in the West know that most of the State constitutions 
provide that the waters of the natural streams belong to the people, 
and that they are appropriated according to a law of priority. 

We have, of course, co-systems, but the main part is the first in time, 
is the first in right, and we have a system set up under State law where 
we have an administrator who goes ahead and determines who is en- 
titled to the water under the State law. You cannot have conflic ‘ting 
Federal law and State law. So let us pass one of these pieces of 
legislation. 

Mr. Rocers of Texas. Thank you, Mr. Rogers. 

Are there any questions ? 

Mr. Asprnatu. I have no questions, but it is very nice to have my 
associate and colleague and friend from Denver here before the com- 
mittee this morning. Mr. Rogers, of Denver, certainly knows about 
the water resources of our State of which he served for so many years 
as Attorney General. 

Mr. Rocers of Colorado. Thank you. 

Mr. Sartor. Mr. Rogers, I certainly want to commend you for 
your statement here this morning. I would like to ask one question 
which your statement has raised in my mind. Why do you want this 
law to apply only to the Western States ? 

Mr. Rogers of Colorado. As far as I am concer ned, I would apply 
it equally throughout the United States because, first ‘of all, the Fed- 
eral Government’s proprietary ownership of water or whatnot, 
whether it is in the Western part of the United States or whether it 
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is in the Eastern part of the United States, should be no different than 
any other: property owner, so to speak. 

Mr. Sartor. That has been my position. I was a little concerned 
when I heard you say you only wanted this law to apply to the West- 
ern States, because I am afraid that our Supreme Court might de- 
cide some case in the East and later say “You boys in the West were 
bound by it whether you wanted it or not.’ 

Mr. Rocers of Colorado. If I left the impression that I wanted it 
to apply only to the 17 reclamation States, I am sorry, because I want 
it to apply equally, because we recognize that you cannot have two 
systems. 

Mr. Saytor. One other question, Mr. Chairman. 

Mr. Budge in his bill covered not only surface water but also un- 
derground or percolated water. Do you think these two fields should 
be covered in the same bill and, if so, should the same laws apply 4 

Mr. Rogers of Colorado. So far as most of the State constitutions 
are concerned, they say water in bed streams, so to speak. They have 
not applied themselves to the surface or underground and its devel- 

opment. My point is, where there is a law of a State, that is the law 
which should prevail. You cannot have the Federal Government, 
as an example, coming in and asserting certain rights contrary to the 
State law. It would be my thought that you apply it to the waters 
in a stream as well as to underground waters because, if you do not, 
then you will get into the question of their complaining about it. 

Mr. Sartor. Thank you, Mr. Rogers. 

Mr. Rocers of Texas. Mrs. Pfost. 

Mrs. Prosr. Mr. Chairman, I should like to commend our colleague 
from Colorado for a very fine statement, and to ask the gentleman 
if he knows of any particular instance where the Federal Govern- 
ment has tried to preempt a State’s water rights. 

Mr. Rocers of Colorado. Yes, I mentioned two a moment ago. They 
are the case of where the Federal Government through Justice and 
Interior asked to intervene and were permitted to intervene by the 
Supreme Court in the Nebraska, Wyoming, Colorado suit, where they 
came forward and said because the Federal Government had the pro- 
prietary ownership of all this land at one time and never gave a deed 
to anybody, they still owned the water. The other instance is in my 
own State recently where the Federal Government, after going into 
the State court and asserting their right, withdrew and filed their 
suit in the Federal court. We worked that out by agreement. I do 
not know what would happen if we had not been able to work it out. 

Mrs. Prosr. I thank the gentleman. I am sorry I was called out 
during the time he made that specific statement. 

Mr. Rocers of Colorado. Thank you. 

Mr. Rocers of Texas. Mr. Hosmer. 

Mr. Hosmer. Recognizing the zeal and skill with which our col- 
league from Color: ado pursues his objectives, and having opposed him 
in some matters, I am delighted we are on the same side this time. 

Mr. Rogers of Texas. Mr. Chenoweth. 

Mr. Cuenowetu. I also wish to welcome my colleague from Colo- 
rado before the committee. As my colleague, Mr. Aspinall, stated, 
I think he is as well informed on water rights as any person in the 


West. 
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Mr. Rogers, do you know of any case where the Federal Government 
came into a State court and sought to assert a superior claim ? 

Mr. Rocers of Colorado. Where the Federal Government itself as- 
serted the right to set aside a State decree ? 

Mr. Cuenowetu. Yes. What brought about the Nebraska-Wyo- 
ming case ? 

Mr. Rocrers of Colorado. Nebraska instituted a suit against Wyo- 
ming, where the Government had a dam just beyond the Nebraska line. 
I think it was under the reclamation law. Nebraska contended that 
Wyoming was not giving Nebraska her so-called equitable appor- 
tionment. 

Mr. CuenowerH. Had there been any sort of compact between the 
two States? 

Mr. Rocers of Colorado. No, there had not been. Because the North 
Platte rises in northern Colorado, Wyoming asked that Colorado 
be interpleaded. So, to our disgust, we were interpleaded. After 
we got into the lawsuit, the next thing we heard of was that the Jus- 
tice Department, under some prodding from Interior, asked the 
Supreme Court that they be permitted to interplead, and the Supreme 
Court let them come in so they could assert this position that the 
Federal Government at one time owned all this land and all this water, 
when they made the deeds they did not make the deeds to the water, 
and therefore they owned all that was left. So give it to us for this 
dam. As I say, luckily when the Supreme Court ‘finally reached that, 
it knocked them down. 

Mr. CuenowetH. Was that during the time the gentleman was at- 
torney general for the State of Colorado? 

Mr. Rocers of Colorado. Yes, but they did not decide the case until 
I was out of office. 

Mr. Cuenowern. I think the gentleman is probably too modest 
to tell the committee he played a valuable part in making that deci- 
sion possible. 

I think that is all, Mr. Chairman. 

Mr. Rogers of Texas. Mr. Morris. 

Mr. Morris. Mr. Chairman, I would like to compliment the gen- 
tleman from Colorado for his excellent statement. Mr. Chairman, 
there has been quite a bit of questioning with regard to surface water 
and ground water, and I wonder if you would ask your technical staff 
member, Mr. McFarland, to prepare a very short and simple expla- 
nation of the relationship between surface water and underground 
water and insert that in the record at some point. 

Mr. Rocers of Texas. Let the Chair say there is an explanation of 
that situation in the Hawthorne case, the 7’ win Cities case, and the 
Santa Margarita case. It is not a very simple explanation. You 
have to read several cases to get it. I think that is a very good sug- 
gestion and, if the staff will prepare a short memorandum on that, 
we will follow the suggestion of the gentleman from New Mexico 
and place that inthe record. Thank you very much. 

(The material referred to follows :) 


RELATIONSHIP BETWEEN SURFACE WATERS AND GROUND WATERS 


Surface waters are generally thought of as comprising the water of flowing 
surface streams and lakes, including floodwaters, while ground waters generally 
include the underflow of surface streams, underground reservoirs, definite 
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underground streams, artesian waters and percolating waters. It is recognized 
that some streams run only during the rainy season. Also, under certain cir- 
cumstances, the flow of a stream may disappear into the ground and join the 
ground water of the area. Percloating waters do not form part of the body or 
flow, surface or subterranean, of any stream; they may be either rain waters, 
which are slowly infiltrating through the soil, or they may be waters seeping 
through the banks or bed of a stream which have lost their character as part of 
the flow of such stream. Sometimes it is hard to distinguish between the 
yarious categories. 

Surface waters and ground waters are physically interrelated and they ought 
to be, though they are not always, considered together in any consideration of 
the control, distribution and use of the water resources of a particular area or 
basin. The withdrawal of ground water can affect surface fiows and likewise 
the control and use of surface flows can affect the underground supplies. In 
determining the water yield of a basin, consideration must be given to both 
surface and underground supplies. In recognition of the above physical facts, 
State laws governing ground water as well as surface water are rapidly becom- 
ing a necessity throughout the Nation. 


Mr. Burdick. 


Mr. Burvicx. Mr. Rogers, you said you had two episodes involving 
States rights and one was resolved favor: ably to the State of Colo- 
rado by a Supreme Court decision and the other was resolved by 
agreement. 

Mr. Rogers of Colorado. That is right. 

Mr. Burpicx. You also said that for X number of years the rights 
of the States had been protected by existing law. 

Mr. Rocers of Colorado. That is right. 

Mr. Burpicx. And that the same had been ignored by bureaucracy. 

Mr. Rocers of Colorado. That is right. 

Mr. Buroicx. If existing law protects these rights, what is the 
necessity of further legislation ? 

Mr. Rogers of Colorado. If you have a piece of legislation like this, 
you certainly would have another ace in the hole, so to speak, because 
from the beginning of any of these acts we have tried to say, especially 
in the Reclamation Act, section 8, that all these should be ac cording to 
the State law. In spite of that section and in spite of the declar ation of 
Congress, you have a suit making that assertion. 

Don’t misunderstand me. Not ever vbody in the Department so 
agreed, but the fact remains that they did make the assertion. They 
claimed that it did not apply to them. 

Mr. Burpicx. What you say, Mr. Rogers, is that the failure is in 
administration, not in legislation. 

Mr. Rogers of Colorado. If they had followed the Reclamation 
Act, then they never would have gotten in in the first place, but they 
were inviting themselves, as far as my State is concerned, into a 
lawsuit that we were forced into, to assert this claim. Historically, 
regardless of the party in power, that has been a claim that is 
advocated by some of the boys who sit down and dream these things 
up. As a practical situation they should know that you cannot have 
two systems for administering the streams. Nevertheless they are 
willing to advocate it. 

Mr. Buroicr. I still come back to the question which perplexes me. 
The existing law does protect in these cases. What further legisla- 
tion do you need ? 

Mr. Rogers of Colorado. All I can point out to you, Mr. Burdick, 
is the statement prepared by Mr. Saunders which has been filed in 











54 FEDERAL-STATE RELATIONS IN WATER RIGHTS 


the record here, in which there is reference to nine specific reservations 
in specific acts passed by Congress. Then of course we have Nebraska 
v. Wyoming, 25 U.S. 589. 

You ask why should this legislation be passed if these sections I 
have read off to you apply? What assurance would we have that 
the Bureau would not do the same in the future as it has in the past? 
At least. you would have spelled out in separate legislation the rights 
of the Federal Government that they themselves could not overcome, 

These others were directions that they should go by the State law, 
and this is just another manifestation of that policy. 

It is true if they still go in and assert it, the only thing we can hope 
for is that the Court. will knock them down. We are not any too 
successful in some other areas at the present time. 

Mr. Burpicx. Then, Mr. Congressman, you think further clarifica- 
tion of the States rights would be helpful. 

Mr. Rocers of Colorado. Yes, sir. 

Mr. Sartor. Would the gentleman yield? 

Mr. Burpicr. Yes. 

Mr. Sayvor. I think the stipulation which was entered into between 
the Federal Government, the State of California, and several defend- 
ants in the case of [/nited States v. the Fallbrook Public Utility Dis- 
trict should be ample evidence to this committee why additional legis- 
lation is needed. In a stipulation dated November 29, 1951, the Fed- 
eral Government stipulated: 

That in this cause, the United States of America claims only such rights to 
the use of water as it acquired when it purchased the Rancho Santa Margarita, 
together with any rights to the use of water which it may have gained by 
prescription or use, or both, since its acquisition of the Rancho Santa Margarita. 

The Federal Government entered into that stipulation with the 
State of California, put it in the record, and then they immediately 
did an about-face and went up to the headwaters of that river and 
now allege that the United States owns tremendous acres of forest 
land up there, that they own certain lands and hold them in trust 
for Indians, and therefore, regardless of whether the United States 
has any land on that river basin, the people in Camp Pendleton and 
the United States have a prior right to the use of the water in that 
river. 

It is a startling position that the Federal Government has taken in 
some of these cases, and I think it about time that the Congress took 
some action. This case has been decided against the United States, 
it is my understanding, and is now on appeal. 

Mr. Rocers of Texas. Has the gentleman further questions? 

Mr. Burpicx. No further questions. 

Mr. Rogers of Texas. Mr. Rogers, I want to say that the Chair is 
very well pleased to have your enlightened views on States rights. 

Mr. Rocers of Colorado. Thank you, sir. 

Mr. Rocers of Texas. Without objection, the Chair will now insert 
in the record at this point a statement by Hon. George Grant, of 
Alabama. 
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(The statement referred to follows:) 


STATEMENT IN Support or H.R. 5748 anp LIKE WATER RIGHTs BILLS BY 
CONGRESSMAN GEORGE GRANT 


Mr. Chairman, I have introduced legislation which is being considered by your 
committee today. My bill, H.R. 5748, is similar to H.R. 5555, filed by Chairman 
Rogers of your committee. So I appear in support not only of my bill, but 
of Mr. Rogers’ and like bills. These are needed measures to protect the rights 
of the individual States with relation to the use of water within their boundaries. 

Recent Supreme Court decisions and judicial department assertions have 
given the Federal Government water preemption rights to an extent that no 
water rights are now safe. 

In years past, many individuals applied for and were given water rights 
within individual States in accordance with the laws then in force in those 
States. These individuals placed their trust in these laws and invested large 
sums in economic development. Now these water rights are threatened by 
Federal action, and with them are threatened the economic futures of thousands 
of families. 

We have seen the development of Federal preemption of State and local water 
rights during the past 25 years, another invasion of the rights of local citizens 
by the Central Government. Decisions of the Supreme Court have even upheld 
the practice of canceling water rights without payment of compensation. The 
practice has reached the stage where Federal control is extended to any type 
of navigable stream, even a rushing mountain brook, if such could be judged 
potentially navigable through improvements. 

No such intent was ever contemplated in the congressional acts passed in 
former years concerning the field of water rights. Prompt legislative action 
is needed now to correct these abuses which have arisen. The proposed legis- 
lation contains the necessary provisions to protect State water rights in the 
future, and I earnestly urge its adoption by this committee. 


Mr. Rogers. The Chair now recognizes the gentleman from Colo- 
rado, Mr. Aspinall. 

Mr. Asprnatut. Mr. Chairman, I have a statement from Senator 
O’Mahoney 

Mr. Chairman, Senator O’Mahoney is ill and has asked that I read 
his statement at this time. I ask unanimous consent that the three 
appendixes be printed in the record at the end of the statement if the 
appendixes are found to be material, not having been placed in the 
record by any other Member heretofore. 

Mr. Rocers. Without objection, the appendixes will be included 
in the record following the statement of Senator O'Mahoney. You 
may proceed, Mr. Aspinall. 


STATEMENT OF HON. JOSEPH C. 0’MAHONEY, A U.S. SENATOR FROM 
THE STATE OF WYOMING, AS READ BY CONGRESSMAN ASPINALL 


Mr. AspinaLu (reading): As you know, I am unable to appear in 
erson before your subcommittee in connection with hearings on your 
ill, H.R. 4567, and other bills concerned with the laws « of States 
with respect to the appropriation of water for beneficial uses. Will 
you please, therefore, have this statement included in these hearings. 
It has long been my position that all Federal agencies engaged in 
the construction of water use and water control projects should com- 
ply with local laws governing the appropriation and use of water 
resources within the States. It has generally been the policy of Con- 
ress to recognize this principle in the West where the Government 
as engaged in the construction of irrigation projects. 
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However, on June 6, 1955, the U.S. Supreme Court handed down a 
decision in the case of the Federal Power Commission v. The State of 
Oregon (349 U.S. 435). One of the most dramatic aspects of this 
decision, better known as the Pelion Dam decision, was an assertion 
in litigation of a claim to the effect that in the withdrawal or reser- 
vation of Federal public lands, the United States thereby recalled 
respecting such lands, the grant of jurisdiction contained in the 
desert land and related acts of Congress over the use of waters 
thereon. 

The impact of this assertion is readily understood in the West. It 
is especially devastating in view of the fact that many key with- 
drawals and reservations, especially those for national forest pur- 
poses, antedated either the Reclamation Act of 1902, or the construc- 
tion of our major reclamation projects under that act, or both. 

In the final analysis, if this reservation theory prevails, the most 
that many water users in the West, especially those who depend on 
stored waters, will be able to assert in the future will be a defeasible 
right of use at the sufferance of the Federal Government. Accord- 
ingly, there would appear to be little practical need for further com- 
pliance with local laws in Federal reclamation or other activities, 
which would be a disastrous departure from precedent. In my opin- 
ion, further investment in the West would be hindered, if not blocked, 
by this uncertainty as to the legal right to use water. My bill, S. 851, 
similar to H.R. 4567, and the companion bills before your committee, 
would go far in rectifying this situation. 

Section 8 of the Reclamation Act of 1902 required Federal compli- 
ance with local laws in the 17 Western States in connection with irri- 
gation, but this law applies only to the Secretary of the Interior 
and his authority under Federal reclamation laws. In order to under- 
stand more clearly the policies Congress has expressed many times, 
I am including with this memorandum two appendixes entitled: 
“Appendix A: Federal Constitutional Powers Furnishing Bases for 
Activities in Water Resource Development” and “Appendix B: Pro- 
visions of Federal Statutes in Recognition of State Law as Govern- 
ing Water Rights.” Also attached to these is appendix C, a draft 
of a bill by Federal agencies which they recommend. 

These laws were listed (except for 12 additional statutes in appen- 
dix B) in the hearings of 1956 on S. 863, 84th Congress, 2d session. 
They were discussed by Mr. Northcutt Ely (pp. 294-317), a lawyer 
in Washington, who appeared as special counsel for California. 

An examination of these statutes discloses that, beginning in 1866, 
Congress enacted laws intended to confirm the rights of the State to 
handle the details necessary to the administration of rights to the 
use of water under the respective State laws. The acts of 1866, 1870, 
and 1877 gave Federal recognition and protection to rights which 
vest under “local customs, laws, and the decisions of courts.” The 
construed effect of these statutes also was a severance of waters from 
the public lands. The Congress, and the legislatures of the “priority 
of appropriation States’—the 17 Western States—have always 
assumed that the local laws of the States and territories provided 
the sole bases for the maintenance of systems of water rights. 
Whether such systems were, or are, riparian, appropriative, or a com- 
bination of both, is not material because the Federal Government did 
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not then have and does not now have an appropriative statute. We 
also have the opinion of the Court in the case United States v. Gerlach 
Live Stock Co. (339 U.S. 725), saying that loca] laws prevail because 
of section 8 in the Reclamation Act of 1902, which I just mentioned. 

The situation confronting us, I believe, should have the immediate 
attention of Congress.. In the West it is estimated that States have 
granted a quarter of a million water rights, whose orderly adminis- 
tration relies on local authorities and not Federal controls. 

If a Federal or a federally licensed project can be built on a stream 
without a date of priority and a limitation of use in its proper pri- 
ority relationships to non-Federal rights which rely on the laws of 
the States, then those non-Federal properties are in jeopardy. Prior 
to the Pelton Dam decision, the States adhering to the system of 
“priority of appropriation” were continuing their development in 
reliance on the acts of 1866, 1870, and 1877. That Congress, as evi- 
denced by many statutes enacted after 1877, was of the same convic- 
tion, is indeed, quite evident. And this also is in agreement with the 
conclusion of a prominent western attorney of Colorado, L. Ward 
Bannister, published in 28 Harvard Law Review at page 293. He 
says, in part: 

* * * We now have reached the following conclusions: First, that the United 
States acquired from the ceding nations sovereign jurisdiction over the running 
waters but not property in them or in their use; second, that prior to conferment 
of statehood upon the priority States the United States never exercised this 
jurisdiction to create in itself a general proprietary right either riparian or by 
appropriation or otherwise, but only to create appropriation rights in others 
where agreeable to “local customs, laws, and decisions”; third, that when the 
priority States were admitted to the Union they succeeded the United States 
in the general sovereign jurisdiction over the waters, with no property interest 
therein or in the use thereof outstanding in favor of the United States. * * * 

The use of waters from navigable streams in the West is amply 
treated by the provisions of subsection 1(b) of the Flood Control 
Act of 1944, commonly known as the O’Mahoney-Milliken amend- 
ment. (See item 17 of appendix B.) The Federal Government and 
States, or their agencies, alike have constructed projects quite gener- 
ally without considering whether navigability was in fact impaired or 
otherwise affected. The act of April 11, 1956 (70 Stat. 105), author- 
izing heavy consumptive uses in the Upper Colorado River Basin, 
makes no reference whatever to navigation although the act author- 
izing Hoover Dam did so. In most of the West, navigation, in 
practice, is only an incidental purpose in operation and planning in 
connection with multiple-use reservoirs and diversion works whether 
in small or in basinwide water development programs. 

H.R. 4567 and S. 851 do not cover the broad area encompassed by 
S. 863 as reported by the Committee on Interior and Insular Affairs 
in the 84th Congress, 2d session. The enactment of legislation ex- 

ressing the principle of H.R. 4567 or S. 851 would be, however, a 

rst ~ in requiring compliance with water laws of States for the 
reason that it would recognize that rights to the use of water do not 
attach lands because they happen to be within Federal reservations. 
Sections 1 of these bills would nullify the implication arising from 
the Pelton Dam decision and would adequately protect all uses and 
appropriations of waters acquired pursuant to State law, which uses 


may be dependent upon waters arising from or traversing reserved 
or withdrawn lands. 
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I am certain we must and should all agree that the problems 
involved here merit our most earnest consideration and that an early 
solution is necessary. 


AppENDIx A. FEDERAL CONSTITUTIONAL POWERS FURNISHING BASES FOR ACTIVITIES 
IN WATER RESOURCE DEVELOPMENTS 


Article I, section 8 (commerce clause) : 

“The Congress shall have Power * * * To regulate Commerce with foreign 
Nations, and among the several States, and with the Indian Tribes.” 

Article I, section 10 (compact clause) : 

“No State shall, without the consent of Congress, * * * enter into an Agree- 
ment or Compact with another State, or with a foreign Power * * *” 

Article IV, section 3 (property clause) : 

“The Congress shall have Power to dispose of and make all needful Rules and 
Regulations respecting the Territory or other Property belonging to the United 
States; * > 

Article VI (supremacy clause) : 

“This Constitution, and the Laws of the United States which shall be made in 
Pursuance thereof, and all Treaties made, or which shall be made, under Author- 
ity of the United States, shall be the supreme Law of the Land; and the Judges 
in every State shall be bound thereby, any Thing in the Constitution or Laws of 
any State to the Contrary notwithsanding.” 


APPENDIX B. PROVISIONS OF FEDERAL STATUTES IN RECOGNITION OF STATE LAW As 
GOVERNING WATER RIGHTS 


1. Section 9 of the Act of July 26, 1866 (14 Stat. 253, 30 U.S.C. § 51 (1952) ): 

“Whenever, by priority of possession, rights to the use of water for mining, 
agricultural, manufacturing, or other purposes have vested and accrued, and 
the same are recognized and acknowledged by the local customs, laws, and the 
decision of courts, the possessors and owners of such vested rights shall be 
maintained and protected in the same; and the right-of-way for the construction 
of ditches and canals for the purposes herein specified is acknowledged and 
confirmed ; but whenever any person, in the construction of any ditch or canal, 
injures or damages the possession of any settler on the public domain, the party 
committing such injury or damage shall be liable to the party injured for such 
injury or damage.” 

2. Section 17 of the Act of July 9, 1870 (16 Stat. 218, 30 U.S.C. § 52 (1952)): 

“All patents granted, or homesteads allowed, shall be subject to any vested 
and accrued water rights, or rights to ditches and reservoirs used in connection 
with such water rights, as may have been acquired under or recognized by 
section 51 of this title.’ (Both the Act of July 26, 1866 and July 9, 1870 
are embodied in 43 U.S.C. § 661 (1952) ). 

38. Section 1 of the Desert Land Act of March 3, 1877 (19 Stat. 377, as 
amended, 438 U.S.C.A. § 321 (1958 Supp.) ) : 

“It shall be lawful for any citizen of the United States, or any person of 
requisite age ‘who may be entitled to become a citizen, and who has filed his 
declaration to become such and upon payment of 25 cents per acre—to file a 
declaration under oath with the officer designated by the Secretary of the 
Interior of the land district in which any desert land is situated, that he 
intends to reclaim a tract of desert land not exceeding one-half section, by 
conducting water upon the same, within the period of three years thereafter: 
Provided, however, That the right to the use of water by the person so con- 
ducting the same, on or to any tract of desert land of three hundred and 
twenty acres shall depend upon bona fide prior appropriation; and such right 
shall not exceed the amount of water actually appropriated, and necessarily 
used for the purpose of irrigation and reclamation; and all surplus water over 
and above such actual appropriation and use, together with the water of all 
lakes, rivers, and other sources of water supply upon the public lands and not 
navigable, shall remain and be held free for the appropriation and use of the 
public for irrigation, mining, and manufacturing purposes subject to existing 
rights. * * *” 

4. Section 18 of the Act of March 3, 1891 (26 Stat. 1101, as amended, 43 U.S.C. 
§ 946 (1952) ): 
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“The right-of-way through the public lands and reservations of the United 
States is hereby granted to any canal ditch company, irrigation or drainage dis- 
trict formed for the purpose of irrigation or drainage, and duly organized under 
the laws of any State or Territory * * * Provided, That * * * the privilege 
herein granted shall not be construed to interfere with the control of water for 
irrigation and other purposes under authority of the respective States or 
Territories.” 

5. Act of February 26, 1897 (29 Stat. 599, 43 U.S.C. § 664 (1952)): 

“All reservor sites reserved or to be reserved shall be open to use and occu- 
pation under sections 946—949, inclusive of this title, and any State is authorized 
to improve and occupy such reservoir sites to the same extent as an individual 
or private corporation, under such rules and regulations as the Secretary of the 
Interior may prescribe: Provided, That the charges for water coming in whole 
or part from reservoir sites used or occupied under the provisions of this sec- 
tion shall always be subject to the control and regulation of the respective States 
and Territories in which such reservoirs are in whole or part situate.” 

6. Section 1 of the Act of June 4, 1897 (30 Stat. 36, 16 U.S.C. § 481 (1952) ) : 

All waters within the boundaries of national forests may be used for domestic, 
mining, milling, or irrigation purposes, under the laws of the State wherein such 
national forests are situated, or under the laws of the United States and the 
rules and regulations established thereunder.” 

7. Section 8 of the Reclamation Act of June 17, 1902 (32 Stat. 390, 48 U.S.C. 
§§ 372, 3883 (1952)): 

“Nothing in sections 372, 373, 381, 383, 391, 392, 411, 416, 419, 421, 431, 432, 
434, 489, 461, 491, and 498 of this title shall be construed as affecting or intended 
to affect or to in any way interfere with the laws of any State or Territory 
relating to the control, appropriation, use, or distribution of water used in irri- 
gation, or any vested right acquired thereunder, and the Secretary of the In- 
terior, in carrying out the provisions of such sections, shall proceed in con- 
formity with such laws, and nothing in such sections shall in any way affect any 
right of any State or of the Federal Government or of any landowner, appropri- 
ator, or user of water in, to, or from any interstate stream or the waters thereof: 
Provided, That the right to the use of water acquired under the provisions of 
this Act shall be appurtenant to the land irrigated, and beneficial use shall be 
the basis, the measure, and the limit of the right.” 

8. Section 4 of the Act of February 1, 1905 (33 Stat. 628, 16 U.S.C. § 524 
(1952) ): 

“Rights of way for the construction and maintenance of dams, reservoirs, 
water plants, ditches, flumes, pipes, tunnels, and canals, within and across the 
national forests of the United States, are granted to citizens and corporations 
of the United States for municipal or mining purposes, and for the purposes of 
the milling and reduction of ores, during the period of their beneficial use, under 
such rules and regulations as may be prescribed by the Secretary of the Interior, 
and subject to the laws of the State or Territory in which said forests are 
respectively situated.” 

9. Section 2 of the Warren Act of February 21, 1911 (36 Stat. 926, 43 U.S.C. 
§ 524 (1952)): 

“In carrying out the provisions of the reclamation law, the Secretary of the 
Interior is authorized, upon such terms as may be agreed upon, to cooperate 
with irrigation districts, water-users’ associations, corporations, entrymen, or 
water users for the construction or use of such reservoirs, canals, or ditches 
as may be advantageously used by the Government and irrigation districts, 
water-users’ associations, corporations, entrymen, or water users for impound- 
ing, delivering, and carrying water for irrigation purposes: * * * Provided, 
That nothing contained in this section or section 523 of this title shall be 
held or construed as enlarging or attempting to enlarge the right of the United 
States, under existing law, to control the waters of any stream in any State.” 

10. Section 11 of the Act of December 19, 1913 (relating to Hetch-Hetchy), 
granting to the City and County of San Francisco certain rights-of-way over 
public lands and lands in Yosemite National Park and Stanislaus National 
Forest for the construction of works to bring water and power to San Fran- 
cisco for domestic purposes and uses (38 Stat. 250) : 

“Sec. 11. That this Act is a grant upon certain express conditions specifically 
set forth herein, and nothing herein contained shall be construed as affecting 
or intending to affect or in any way to interfere with the laws of the State 
of California relating to the control, appropriation, use, or distribution of 
water used in irrigation or for municipal or other uses, or any vested right 
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acquired thereunder, and the Secretary of the Interior, in carrying out the 
provisions of this Act, shall proceed in conformity with the laws of said 
State.” 

11. Sections 9(b) and 27 of the Federal Power Act of June 10, 1920: 

“9. Each applicant for a license under this chapter shall submit to the 
Commission— 

* * ¢. 

(b) Satisfactory evidence that the applicant has complied with the require- 
ments of the laws of the State or States within which the proposed project 
is to be located with respect to bed and banks and to the appropriation, di- 
version, and the use of water for power purposes and with respect to the 
right to engage in the business of developing, transmitting, and distributing 
power, and in any other business necessary to effect the purposes of a li- 
cense under this chapter.” (41 Stat. 1068, 16 U.S.C. § 802 (b) (1952)). 

“27. Nothing contained in this chapter shall be construed as affecting or in- 
tending to affect or in any way to interfere with the laws of the respective 
States relating to the control, appropriation, use, or distribution of water used 
in irrigation or for municipal or other uses, or any vested right acquired therein.” 
(41 Stat. 1077, 16 U.S.C. § 821 (1952) ). 

12. Section 18 of the Boulder Canyon Project Act of December 21, 1928 (45 
Stat. 1065, 48 U.S.C. § 617 q (1952)): 

“Nothing herein shall be construed as interfering with such rights as the 
States now have either to the waters within their borders or to adopt such 
policies and enact such laws as they may deem necessary with respect to the 
appropriation, control, and use of waters within their borders, except as modified 
by the Colorado River compact or other interstate agreement.” 

13. Section 3 of the Taylor Grazing Act of June 28, 1934 (48 Stat. 1270, as 
amended, 43 U.S.C. § 315b (1952) ): 

“* * * Prorided further, That nothing in this chapter shall be construed or 
administered in any way to diminish or impair any right to the possession and 
use of water for mining, agriculture, manufacture, or other purposes which has 
heretofore vested or accrued under existing law validly affecting the nublie 
lands or which may be hereafter initiated or acquired and manitained in accord- 
ance with such law * * *.” 

14. Section 4 of the Act of August 28, 1937 (50 Stat. 870, 16 U.S.C. 590(u) 
(1952) ): 

“As a condition to extending benefits under sections 590r—590x of this title to 
any lands not owned or controlled by the United States or any of its agencies, the 
Secretary of Agriculture may, insofar as he may deem necessary for the purposes 
of sections 590v—590x of this title, require— 

“(1) The enactment of State and local laws providing for soil conserving 
land uses and practices, and the storage, conservation and equitable utiliza- 
tion of waters; 

(2) Agreements or covenants in regard to the maintenance and perma- 
nent use of such water, facilities or lands benefited by such facilities; 

“(3) Contributions in money, services, materials, or otherwise to any 
operations conferring such benefits.” 

15. Section 3 of the Water Conservation Act of August 11, 1939 (53 Stat. 1419, 
as amended, 16 U.S.C. § 590z-1(b) (2) (1952)): 

“No actual construction of the physical features of a project shall be under- 
taken unless and until * * * 

“(2) the Secretary has found (i) that water rights adequate for the purposes 
of the project have been acquired with titles and at prices satisfactory to him, 
or that such water rights have been initiated and in his judgment can be per- 
fected in conformity with State law and any applicable interstate agreements 
and in a manner satisfactory to him; and (ii) that such water rights can be 
utilized for the purposes of the project in conformity with State law and appli- 
cable interstate agreements and in a manner satisfacory to him.” 

16. Section 14 of the Boulder Canyon Project Adjustment Act of July 19, 
1940 (54 Stat. 779, 43 U.S.C. § 618m (1952) ) : 

“Nothing in this subchapter shall be construed as interfering with such 
rights as the States had on July 19, 1940, either to the waters within their 
borders or to adopt such policies and enact such laws as they deem neces- 
sary with respect to the appropriation, control, and use of waters within their 
borders, except as modified by the Colorado River compact or other interstate 
agreement. * * *” 


gourc 
Unite 
appre 
Unit 
party 
that 

there 
order 
there 





FEDERAL-STATE RELATIONS IN WATER RIGHTS 61 


17. Section 1 of the Flood Control Act of December 22, 1944 (58 Stat. 887, 33 
U.S.C. § 701-1 (1952) ) : 

“(a) * * * The Chief of Engineers shall transmit a copy of his proposed 
report to each affected State, and, in case the plans or proposals covered by 
the report are concerned with the use or control of waters which rise in whole 
or in part west of the ninety-seventh meridian, to the Secretary of the Interior. 
Within ninety days from the date of receipt of said proposed report, the written 
views and recommendations of each affected State and of the Secretary of the 
Interior may be submitted to the Chief of Engineers. The Secretary of the 
Army shall transmit to the Congress, with such comments and recommendations 
as he deems appropriate, the proposed report together with the submitted 
views and recommendations of affected States and of the Secretary of the 
Interior. The Secretary of the Army may prepare and make said transmittal 
any time following said ninety-day period. The letter of transmittal and its 
attachments shall be printed as a House or Senate document. 

“(b) The use for navigation, in connection with the operation and mainte- 
nance of such works herein authorized for construction, of waters arising in 
States lying wholly or partly west of the ninety-eighth meridian shall be only 
such use as does not conflict with any beneficial consumptive use, present or 
future, in States lying wholly or partly west of the ninety-eighth meridian, of 
such waters for domestic, municipal, stock water, irrigation, mining, or indus- 
trial purposes. 

“(e) The Secretary of the Interior, in making investigations of and reports 
on works for irrigation and purposes incidental thereto shall, in relation to 
an affected State or States (as defined in paragraph (a) of this section), and 
to the Secretary of the Army, be subject to the same provisions regarding 
investigations, plans, proposals, and reports as prescribed in paragraph (a) 
of this section for the Chief of Engineers and the Secretary of the Army. In 
the event a submission of views and recommendations, made by an affected 
State or by the Secretary of the Army pursuant to said provisions, sets forth 
objections to the plans or proposals covered by the report of the Secretary of 
the Interior, the proposed works shall not be deemed authorized except upon 
approval by an Act of Congress; and section 485h of Title 43 and section 
§90z-1 of Title 16 are amended accordingly. 

18. Reservation (c) to the Mexican Water Treaty, U.S. Treaty Ser. No. 994, 
(59 Stat. 1265 (1945)): 

“(e) That nothing contained in the treaty or protocol shall be construed as 
authorizing the Secretary of State of the United States, the Commissioner of the 
United States Section of the International Boundary and Water Commission, or 
the United States Section of said Commission, directly or indirectly to alter or 
control the distribution of water to users within the territorial limits of any of 
the individual States.” 

19. The National Parks Act of August 7, 1946 (60 Stat. 885, 16 U.S.C. 
§17j-2 (1952) ): 

“Appropriations for the National Park Service are authorized for: * * * 

“(g) Investigation and establishment of water rights in accordance with local 
custom, laws and decisions of courts, including the acquisition of water rights 
or of lands or interests in lands or rights-of-way for use and protection of water 
rights necessary or beneficial in the administration and public use of the na- 
tional parks and monuments.” 

20. Section 208 of the Act of July 10, 1952, authorizing suits against the 
United States in State courts for the adjudication of water rights (66 Stat. 560, 
43 U.S.C. § 666 (a) and (c) 1952)): 

“(a) Consent is given to join the United States as a defendant in any suit 
(1) for the adjudication of rights to the use of water of a river system or other 
source, or (2) for the administration of such rights, where it appears that the 
United States is the owner of or is in the process of acquiring water rights by 
appropriation under State law, by purchase, by exchange, or otherwise, and the 
United States is a necessary party to such suit. The United States, when a 
party to any such suit, shall (1) be deemed to have waived any right to plead 
that the State laws are inapplicable or that the United States is not amenable 
thereto by reason of its sovereignty, and (2) shall be subject to the judgments, 
orders, and decrees of the court having jurisdiction, and may obtain review 
thereof, in the same manner and to the same extent as a private individual 
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under like circumstances: Provided, That no judgment for costs shall be entered 
against the United States in any such suit.” 

** * 

“(ce) Nothing in this section shall be construed as authorzing the joinder of 
the United States in any suit or controversy in the Supreme Court of the United 
States involving the right of States to the use of the water of any interstate 
stream.” 

21. Subsection 3(e) of the Submerged Lands Act of May 22, 1953 (67 Stat. 
30, 483 U.S.C. § 1311(e) (1956 Supp.) ) : 

“Nothing in this chapter shall be construed as affecting or intended to affect 
or in any way interfere with or modify the laws of the States which lie wholly 
or in part westward of the ninety-eighth meridian, relating to the ownership 
and control of ground and surface waters; and the control, appropriation, use, 
and distribution of such waters shall continue to be in accordance with the laws 
of such States.” 

22. Subsection 3(c) of the Act of July 28, 1954, to authorize the Secretary of 
the Interior to construct faciilties for the Santa Margarita River Project, Cali- 
fornia (68 Stat. 577) : 

“For the purposes of this Act the basis, measure, and limit of all rights of the 
United States of America pertaining to the use of water shall be the laws 
of the State of California: Provided, That nothing in this Act shall be construed 
as a grant or a relinquishment by the United States of America of any of its 
rights to the use of water which it acquired according to the laws of the State 
of California: Provided, That nothing in this Act shall be construed as a 
grant or a relinquishment by the United States of America of any of its rights 
to the use of water which it acquired according to the laws of the State of 
California either as a result of its acquisition of the lands comprising Camp 
Joseph H. Pendleton and adjoining naval installations, and the rights to the use 
of water as a part of said acquisition, or through actual use or prescription or 
both since the date of that acquisition, if any, or to create any legal obligation 
to store any water in De Luz Reservoir, to the use of which it has such rights, 
or to require the division under this Act of water to which it has such rights.” 

23. Section 4(4) of the Act of August 4, 1954 (68 Stat. 667, as amended, 16 
U.S.C.A. 1004(4) (1958 Supp.)) relating to Watershed Protection and Flood 
Prevention: 

“The Secretary shall require as a condition to providing Federal assistance 
for the installation of works of improvement that local organizations shall— 

»” oe * 

“(4) acquire, or provide assurance that landowners or water users have 
acquired, such water rights, pursuant to State law, as may be needed in the 
installation and operation of the work of improvement; * * *” 

24. Section 4(b) of the Act of July 23, 1955, providing for multiple use of 
the surface of tracts of public land (69 Stat. 368, 30 U.S.C. §612(b) (1956 
Supp.) ): 

“* * * Provided, further, That nothing in sections 601, 603, and 611-615 of this 
title shall be construed as affecting or intended to affect or in any way interfere 
with or modify the laws of the States which lie wholly or in part westward 
of the ninety-eighth meridian relating to the ownership, control, appropriation, 
use, and distribution of ground or surface waters within any unpatented mining 
claim.” 

25. Section 7 of the Colorado River Storage Project Act of April 11, 1956 (70 
Stat. 109 43 U.S.C.A. § 620f (1958 Supp.) ) : 

“Subject to the provisions of the Colorado River Compact, neither the impound- 
ing nor the use of water for the generation of power and energy at the plants 
of the Colorado River storage project shall preclude or impair the appropriation 
of water for domestic or agricultural purposes pursuant to applicable state law.” 

26. Section 4 of the Act of July 2, 1956, relating to the administration of 
Section 9, subsections (d) and (e) of the Reclamation Act of 1939, (70 Stat. 483, 
43 U.S.C.A. § 485h-4 (1958 Supp.) ): 

“Nothing in this Act shall be construed as affecting or intended to affect or to in 
any way interfere with the laws of any State relating to the control, appropria- 
tion, use, or distribution of water used in irrigation, or any vested right ac 
quired thereunder, and the Secretary in carrying out the provisions of this Act, 
shall proceed in conformity with such laws, and nothing herein shall in any way 
affect any rights of any State or of the Federal Government or of any land- 
owner, appropriator, or user of water in, to, or from any interstate stream or 
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the waters thereof: Provided, That the right to the use of water acquired under 
the provisions of this Act shall be appurtenant to the land irrigated and bene- 
ficial use shall be the basis, the measure, and the limit of the right.” 

27. Section 4(b) of the Small Reclamation Projects Act of August 1956 (70 
Stat. 1044, 43 U.S.C.A. § 422d(b) (1958 Supp.) ): 

“Every such proposal shall include a showing that the organization already 
holds or can acquire all lands and interests in land (except public and other 
lands and interests in land owned by the United States which are within the 
administrative jurisdiction of the Secretary and subject to disposition by him) 
and rights, pursuant to applicable State law, to the use of water necessary for 
the successful construction, operation, and maintenance of the project and that 
it is ready, able, and willing to finance otherwise than by loan and grant under 
this Act such portion of the cost of construction (which portion shall include 
all costs of acquiring lands, interests in land, and rights to the use of water) 
as the Secretary shall have advised is proper in the circumstances: * * *” 

28. Section 202 of the Act of August 28, 1958, setting up a United States Study 
Commission to formulate a comprehensive plan for the development of certain 
Texas river basins, (72 Stat. 1058) : 

“Sec. 202. In carrying out the purposes of this title it shall be the policy of 
Congress to— 

“(1) recognize and protect the rights and interests of the State of Texas 
in determining the development of the watersheds of the rivers herein 
mentioned and its interests and rights in water utilization and control, as 
well as the preservation and protection of established uses; * * *” 

29. Section 2 of the Act of August 28, 1958, setting up a United States Study 
Commission to formulate a comprehensive plan for the development of certain 
streams in the States of South Carolina, Georgia, Florida, and Alabama (72 
Stat. 1090) : 

“Sec. 2. In carrying out the purposes of this Act it shall be the policy of 
Congress to— 

“(1) recognize and protect the rights and interests of the States in de 
termining the development of the watersheds of the rivers herein men- 
tioned and their interests and rights in water utilization and control, as well 
as the preservation and protection of established uses; * * *.” 

30. Section 1 of the Act of December 24, 1942, authorizing the Secretary of 
Interior to purchase lands necessary to carry on water resource measurements 
(56 Stat. 1086 ; 43 U.S.C. 36b) : 

“That the Secretary of the Interior may, on behalf of the United States and 
for use by the Geological Survey in gaging streams, acquire lands by donation 
or when funds have been appropriated by Congress by purchase or condemna- 
tion but not in excess of ten acres for any one stream-gaging station. For 
the same purpose the Secretary may obtain easements, licenses, rights-of-way, 
and leases limited to run for such a period of time or term of years as may be 
required for the effective performance of the function of gaging streams: Pro- 
vided, That nothing in this Act shall be construed as affecting or intended to 
affect or to in any way interfere with the laws of any State or Territory relating 
to the control, appropriation, use, or distribution of water used in irrigation, 
or any vested right acquired thereunder, and the Secretary of the Interior, in 
carrying out the provisions of this Act shall proceed in conformity with such 
laws, and nothing in this Act shall in any way, affect any right of any State 
or of the Federal Government or of any landowner, appropriator, or user of 
water in, to, or from any interstate stream or the waters thereof * * *.” 

Note.—The House has passed H.R. 4483 amending the 1942 Act by making 
its provisions applicable also to underground water storage. It is now pending 
before the Senate Committee on Interior and Insular Affairs. 


APPENDIX ©. DRAFT OF SUBSTITUTE FoR S. 863, SS5tH CONGRESS, SUBMITTED BY 
DEPARTMENT OF INTERIOR WITH THE CONCURRENCE OF THE DEPARTMENT OF 
JUSTICE, DEFENSE, AGRICULTURE, AND THE BUREAU OF THE BuDGET, WiTH Cox- 
MENTS, May 13, 1958 


“Section 1. The withdrawal or reservation of surveyed or unsurveyed publie 
lands, heretofore or hereafter established, shall not affect any right to the use 
of water acquired pursuant to state law either before or after the establishment 
of such withdrawal or reservation. 
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“Sec. 2. Nothing in this Act shall be construed as: 

“(a) Modifying or repealing any provision of any existing Act of Congress 
requiring that rights of the United States to the use of water be acquired 
pursuant to state law, to the extent that such provisions are otherwise 
applicable. 

“(b) Permitting appropriations of water under state law which interfere 
with the provisions of international treaties of the United States. 

“(e) Affecting, impairing, diminishing, subordinating or enlarging (1) the 
rights of the United States or any state to waters under any interstate 
compact or existing judicial decree; (2) the obligations of the Uniteq 
States to Indians or Indian tribes, or any right owned or held by or for 
Indians or Indian tribes; (8) any water right heretofore acquired by others 
than the United States under Federal or state law; (4) any right to any 
quantity of water used for governmental purposes or programs of the 
United States at any time from January 1, 1940, to the effective date of 
this Act; or (5) any right of the United States to use water hereafter 
lawfully initiated in the exercise of the express or necessarily implied 
authority of any present or future act of Congress or state law when such 
right is initiated prior to the acquisition by others of any right to use water 
pursuant to state law.” 


Mr. Rocers. Let the Chair say at this time that, without objection, 
all Members of Congress will be permitted to insert their statements 
in the record at this point. 

(The statements referred to follow:) 


STATEMENT OF Hon, GALE W. McGEE, a U.S. SENATOR FROM THE STATE 
OF WYOMING 


We in the West have long been familiar with the challenge to our society 
represented by the development of our national water resources. In recent 
months, the Senate Select Committee on National Water Resources, upon which 
I serve, has begun a comprehensive study of projected water resource develop- 
ment to be accomplished by 1980; the date set by Senator Mansfield, the author 
of Senate Resolution 48. 

Our study is intended not only to cover the amounts of water we will need but 
also to advise the Congress, by a report required under Senate Resolution 48, 
as to how the development of our water resources may be made to contribute 
most constructively to the development of our economy and to the progress of our 
society. 

It has become obvious, even in our early studies, that one of the problems 
which most complicates the orderly development and use of water, not only in 
the West, but also in the entire Nation, is the fact that there is an uncertain 
divisions of constitutional and statutory authority in this field between the 
Federal Government and the various State governments. The so-called Pelton 
Dam case only served to emphasize and redirect our attention to this uncertainty. 

In the first place, the activites of the Federal Government have increased 
manyfold in their complexity during the last decade, and the demands of new 
Iederal activities on water resources, particularly in the West, have become 
very heavy. 

In the second place, the States have over many decades built up a vast complex 
of statutes intended to deal justly with the adaptation of an expanding economy 
to a painfully limited basic resource. The Pelton Dam case upset the hard-won 
balance between State water laws governing withdrawals, and the increasing 
desire of Federal agencies to withdraw water on Federal lands. This depletion 
of water supplies, the use of which had already been fully committed by the 
States, has made legislation imperative. 

If we are to undertake successfully the full development of our national water 
resources, a project which has been recently estimated by the Department of 
Commerce to require the investment of $171 billion by 1975, and whieh will 
require the cooperation of Federal, State, local, and private agencies, we must 
bring order out of the present chaos. 

What is needed then, is a redefinition of the division of authority which will 
allow these challenging goals to be achieved. I would especially call the attention 
of this committee to H.R. 4567, a bill introduced in the House by Representative 
Aspinall and in the Senate, as 8. 851, by Senator O’Mahoney and myself. It is 
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my belief that this bill, if enacted, will place the claims of these contending 
levels of government in their proper relationship, and thus afford adequate pro- 
tection to the rights of the States to allocate the water which is withdrawn 
within their respective jurisditions. 


STATEMENT OF Hon. CRAIG HOSMER OF CALIFORNIA 


Mr. Chairman, I believe this record should include a record of Federal statutes 


which recognize State law as a basis of water rights. The following collection 
thereof undoubtedly is incomplete, but it includes 36 instances, a considerable 
number : 


1. Section 9 of the Act of July 26, 1866, 14 Stat. 253, 30 U.S.C. § 51 (1952).* 
That whenever, by priority of possession, rights to the use of water for 
mining, agricultural, manufacturing, or other purposes, have vested and 
accrued, and the same are recognized and acknowledged by the local cus- 
toms, laws, and the decisions of courts, the possessors and owners of such 
vested rights shall be maintained and protected in the same; and the right 
of way for the construction of ditches and canals for the purposes aforesaid 
is hereby acknowledged and confirmed: Provided, however, That whenever 
after the passage of this act, any person or persons shall, in the construction 
of any ditch or canal], injure or damage the possession of any settler on the 
public domain, the party committing such injury or damage shall be liable 
to the party injured for such injury or damage. 


2. Excerpt from section 17 of the Act of July 9, 1870, 16 Stat. 218, 30 U.S.C. 
§52 (1952).° 
[A]li patents granted, or preemption or homesteads allowed, shall be subject 
to any vested and accrued water rights, or rights to ditches and reservoirs 
used in connection with such water rights, as may have been acquired under 
or recognized by the ninth section of the act of which this act is amenda- 
tory. 
3. Excerpt from section 1 of the Desert Land Act of March 3, 1877, 19 Stat. 
77, 98 amended, 43 U.S.C. § 321 (1952): 
That it shall be lawful for any citizen of the United States, or any person 
of requisite age “who may be entitled to become a citizen, and who has 
filed his declaration to become such” and upon payment of twenty five 
cents per acre—to file a declaration under oath with the register and the 
receiver of the land district in which any desert land is situated, that he 
t intends to reclaim a tract of desert land not exceeding one section, by con- 
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' ducing water upon the same, within the period of three years thereafter, 
sd | Provided however that the right to the use of water by the person so con- 
© ducing the same, on or to any tract of desert land of six hundred and forty 
. acres shall depend upon bona fide prior appropriation: and such right shall 
not exceed the amount of water actually appropriated, and necessarily used 
iB for the purpose of irrigation and reclamation: and all surplus water over 
. and above such actual appropriation and use, together with the water of all 
“ [sic], lakes, rivers and other sources of water supply upon the public lands 
“4 and not navigable, shall remain and be held free for the appropriation and 
. use of the public for irrigation, mining and manufacturing purposes subject 
“dd to existing rights. 
7 4. Section 18 of the Act of March 3, 1891, 26 Stat. 1101, as amended, 43 U.S.C. 
be $946 (1952): ; ; ; 

That the right of way through the public lands and reservations of the 
2y United States is hereby granted to any canal or ditch company formed for 
ny the purpose of irrigation and duly organized under the laws of any State 
oD or Territory ... Provided, That . . . the privilege herein granted shall not 
ng be construed to interfere with the control of water for irrigation and other 
on purposes under authority of the respective States or Territories. 
he 5. Act of February 26, 1897, 29 Stat. 599, 48 U.S.C. § 664 (1952) : 

That all reservoir sites reserved or to be reserved shall be open to use and 
fer | occupation under the right-of-way Act of March third, eighteen hundred 
of and ninety-one. And any State is hereby authorized to improve and 
vill occupy such reservoir sites to the same extent as an individual or private 
ast corporation, under such rules and regulations as the Secretary of the In- 
vill 1This section is also embodied in 43 U.S.C. § 661 (1952). 
ion | Sahis excerpt is also embodied in 43 U.S.C. § 661 (1952). 
ive The ninth section of the amended act is item 1 supra. 


t is 








66 


6. 


~l 


8. 


FEDERAL-STATE RELATIONS IN WATER RIGHTS 


terior may prescribe: Provided, That the charges for water coming in 
whole or part from reservoir sites used or occupied under the provisions of 
this Act shall always be subject to the control and regulation of the re 
spective States and Territories in which such reservoirs are in whole or 
part situate. 
Act of March 2, 1897, 29 Stat. 603 : eT 
That the public land embraced in the reservoir site known as Sugar Loaf 
Reservoir site, numbered five, located in Lake County, Colorado, which was 
withdrawn from entry and settlement under the provisions of the Act 
making appropriations for sundry civil expenses of the Government, ap- 
proved October second, eighteen hundred and eighty-eight, is hereby re- 
stored to the public domain, and the Secretary of the Interior is hereby 
authorized to dispose of the same public auction after thirty days’ notice 
by advertisement, at a price not less than two dollars and fifty cents per 
acre, under such regulations as he may prescribe so as to secure the early 
building and permanent maintenance of a reservoir for the storage of water 
to increase the flow of the Arkansas River as contemplated by the Govern- 
ment in reserving the reservoir sites of the arid region, but nothing herein 
shall prevent the purchasers or their assigns from using said water for 
mechanical, manufacturing or other purposes which does not materially 
lessen said contemplated increased flow: Provided, That nothing in this 
Act shall be construed to deprive the State of Colorado of the control of the 
water in any reservoir which may be constructed on this site by any person 
or corporation or association, under the regulations provided by the State 
laws in such cases. : : 
=xcerpt from the Act of June 4, 1897, 30 Stat. 36, 16 U.S.C. § 481 (1952): 
All waters on such reservations may be used for domestic, mining, 
milling, or irrigation purposes, under the laws of the State wherein such 
forest reservations are situated, or under the laws of the United States 
and the rules and regulations established thereunder. 
Section 8 of the Reclamation Act of 1902, 32 Stat. 390, 43 U.S.C. §§ 372, 383 


(1952) : 


That nothing in this Act shall be construed as affecting or intended to affect 
or to in any way interfere with the laws of any State or Territory relating 
to the control, appropriation, use, or distribution of water used in irrigation, 
or any vested right acquired thereunder, and the Secretary of the Interior, 
in carrying out the provisions of this Act, shall proceed in conformity with 
such laws, and nothing herein shall in any way affect any right of any 
State or of the Federal Government or of any landowner, appropriator, or 
user of water in, to, or from any interstate stream or the waters thereof: 
Provided, That the right to the use of water acquired under the provisions 
of this Act shall be appurtenant to the land irrigated, and beneficial use 
shall be the basis, the measure, and the limit of the right. 


. Excerpt from section 25 of the Act of April 21, 1904, 33 Stat. 224: 


That in carrying out any irrigation enterprise which may be undertaken 
under the provisions of the reclamation Act of June seventeenth, nineteen 
hundred and two,* and which may make possible and provide for, in con- 
nection with the reclamation of other lands, the reclamation of all or any 
portion of the irrigable lands on the Yuma and Colorado River Indian 
reservations in California and Arizona, the Secretary of the Interior is 
hereby authorized to divert the waters of the Colorado River and to reclaim, 
utilize, and dispose of any lands in said reservations which may be irrigable 
by such works in like manner as though the same were a part of the public 
domain... 


10. Section 4 of the Act of February 1, 1905, 33 Stat. 628, 16 U.S.C. § 524 
€1952) : 


That rights of way for the construction and maintenance of dams, reservoirs, 
water plants, ditches, flumes, pipes, tunnels, and canals, within and across 
the forest reserves of the United States, are hereby granted to citizens and 
corporations of the United States for municipal or mining purposes, and 
for the purpose of the milling and reduction of ores, during the period of 
their beneficial use, under such rules and regulations as may be prescribed 
by the Secretary of the Interior, and subject to the laws of the State or 
Territory in which said reserves are respectively situated. 





“See § 8 of the Reclamation Act of 1902 which is item 8 supra. 
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11. Excerpt from the Act of March 3, 1905, 33 Stat. 1020, ratifying and amend- 
ing an agreement of April 21, 1904, between James McLaughlin, Indian inspector, 
and the Shoshone and Arapahoe Indian tribes in Wyoming: 

That upon the completion of the said fifty dollars per capita payment any 
balance remaining in the said fund of eighty-five thousand dollars shall 
at once become available and shall be devoted to surveying, platting, making 
of maps, payment of the fees, and the performance of such acts as are 
required by the statutes of the State of Wyoming in securing water rights 
from said State for the irrigation of such lands as shall remain the property 
of said Indians, whether located within the territory intended to be ceded by 
this agreement or within the diminished reserve. 

12. Excerpt from the Act of June 21, 1906, 34 Stat. 375, providing an appro- 
priation of funds for the irrigation of allotted lands of the Uncompahgre, Uintah, 
and White River Utes in Utah: 

That such irrigation systems shall be constructed and completed and held 
and operated, and water therefor appropriated under the laws of the 
State of Utah, and the title thereto until otherwise provided by law shall 
be in the Secretary of the Interior in trust for the Indians, and he may 
sue and be sued in matters relating thereto: And provided further, That the 
ditches and canals of such irrigation systems may be used, extended, or 
enlarged for the purpose of conveying water by any person, association, or 
corporation under and upon compliance with the provisions of the laws of 
the State of Utah... 

13. Extract from the Act of March 1, 1907, 34 Stat. 1035, providing for the 
disposal of surplus lands on the Blackfeet Indian Reservation : 

That the Indians, and the settlers on the surplus land, in order named, 
shall have a preference right for one year from the date of the President’s 
proclamation opening the reservation to settlement, to appropriate the waters 
of the reservation which shall be filed on and appropriated under the laws 
of the State of Montana, by the Commissioner of Indian Affairs on behalf of 
the Indians taking irrigable allotments and by the settlers under the same 
law. At the expiration of the one year aforesaid the irrigation system con- 
tructed and to be constructed shall be operated under the laws of the 
State of Montana, and the title to such systems as may be constructed under 
this Act, until otherwise provided by law, shall be in the Secretary of the 
Interior in trust for the said Indians, and he may sue and be sued in 
matters relating thereto: And provided further, That the ditches and canals 
of such irrigation systems may be used, extended, or enlarged for the pur- 
| pose of conveying water by any person, association, or corporation under and 
upon compliance with the provisions of the laws of the State of Montana... 
That the right to the use of water acquired under the provisions of this 
Act shall be appurtenant to the land irrigated, and beneficial use shall be 
the basis, the measure and the limit of the right. .. . 
14. Excerpt from the Act of May 30, 1908, 35 Stat. 560, relating to the survey 


: and allotment of lands within the Fort Peck Indian Reservation and the sale 

S and disposal of surplus lands after allotment: 

| All appropriations of the waters of the reservation shall be made under 

the provisions of the laws of the State of Montana. 

, 15. Excerpt from the Act of March 3, 1909, 35 Stat. 812: 

: To enable the Commissioner of Indian Affairs to perfect and protect the 

; rights of the Uncompahgre, Uintah, and White River Utes in Utah in and to 

° the waters appropriated under the laws of the State of Utah for the irriga- 
tion systems authorized by the Act of June twenty-first, nineteen hundred and 

4 six,” two hundred thousand dollars, or so much thereof as may be necessary 
the amount expended hereunder to be reimbursed from the proceeds of the 

sale of lands within the former Uintah Reservation: Provided, That said 

5 sum, or any part thereof, shall be used only in the event of failure to procure 

d from the State of Utah or its officers an extension of time in which to make 

d final proof for waters appropriated for the benefit of the Indians, and 

f any sum expended hereunder shall be reimbursed from the proceeds of the 

d sale of the lands within the former Uintah Reservation. 

r i 





5 See California Oregon Power Co. v. Beaver Portland Cement Co., 295 U.S. 142, 164 n.2 
(1935), which states “[I]t is not without significance that Congress, since the passage of 
the Desert Land Act, has repeatedly recognized the supremacy of state law in respect of 

the acquisition of water for the reclamation of public lands of the United States and lands 
: of its Indian wards.” and which cites this act as an example of such recognition. 
* See item 12 supra, 
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16. Section 2 of the Warren Act of February 21, 1911, 36 Stat. 926, 43 U.S.c. 
§ 524 (1952): 

That in carrying out the provisions of said reclamation Act and Acts 
amendatory thereof or supplementary thereto, the Secretary of the Interior 
is authorized, upon such terms as may be agreed upon, to cooperate with 
irrigation districts, water users associations, corporations, entrymen, or 
water users for the construction or use of such reservoirs, canals, or ditches 
as may be advantageously used by the Government and irrigation districts, 
water users associations, corporations, entrymen or water users for impound- 
ing, delivering, and carrying water for irrigation purposes: Provided, That 
the title to and management of the works so constructed shall be subject to 
the provisions of section six of said Act: Provided further, That water 
shall not be furnished from any such reservoir or delivered through any 
such canal or ditch to any one landowner in excess of an amount sufficient 
to irrigate one hundred and sixty acres: Provided, That nothing contained 
in this Act shall be held or construed as enlarging or attempting to enlarge 
the right of the United States, under existing law, to control the waters of 
any stream in any State. 

17. Section 11 of the Act of December 19, 1913, 38 Stat. 250, granting to the 
city and county of San Francisco certain rights-of-way over public lands and 
lands in Yosemite National Park and Stanislaus National Forest for the con- 
struction of works to bring water and power to San Francisco for domestic pur- 
poses and uses: 

That this Act is a grant upon certain express conditions specifically set forth 
herein, and nothing herein contained shall be construed as affecting or in- 
tending to affect or in any way to interfere with the laws of the State of 
California relating to the control, appropriation, use, or distribution of water 
used in irrigation or for municipal or other uses, or any vested right acquired 
thereunder, and the Secretary of the Interior, in carrying out the provisions 
of this Act, shall proceed in conformity with the laws of said State. 

18. Excerpts from the Federal Power Act of June 10, 1920, 41 Stat. 1068, 1077, 
16 U.S.C. $$ 802 (b), 821 (1952) : 

Sec. 9. Each applicant for a license hereunder shall submit to the com- 
mission— 
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(b) Satisfactory evidence that the applicant has complied with the re- 
quirements of the laws of the State or States within which the proposed 
project is to be located with respect to bed and banks and to the appropria- 
tion, diversion, and use of water for power purvoses and with respect to the 
right to engage in the business of developing, transmitting, and distributing 
power, and in any other business necessary to effect the purposes of a license 
under this Act. 

Sec. 27. That nothing herein contained shall be construed as affecting or 
intending to affect or in any way to interfere with the laws of the respective 
States relating to the control, appropriation, use, or distribution of water 
used in irrigation or for municipal or other uses, or any vested right acquired 
therein. 

19. Section 18 of the Boulder Canyon Project Act of December 21, 1928, 45 
Stat. 1065, 43 U.S.C. § 617q (1952) : 
Nothing herein shall be construed as interfering with such rights as the 
States now have either to the waters within their borders or to adopt such 
policies and enact such laws as they may deem necessary with respect to the 
appropriation, control, and use of waters within their borders, except as 
modified by the Colorado River compact or other interstate agreement. 
20. Excerpt from section 3 of the Taylor Grazing Act of June 28, 1934, 48 Stat. 
1271, 43 U.S.C. § 315b (1952) : 
That nothing in this Act shall be construed or administered in any way to 
diminish or impair any right to the possession and use of water for mining, 
agriculture, manufacturing, or other purposes which has heretofore vested 
or accrued under existing law validly affecting the public lands or which 
may be hereafter initiated or acquired and maintained in accordance with 
such law. 
21. Section 4 of the Act of August 28, 1937, 50 Stat. 870, 16 U.S.C. § 590u (1952): 
As a condition to extending benefits under this Act to any lands not owned or 
controlled by the United States or any of its agencies, the Secretary of Agri- 
eulture may, insofar as he may deem necessary for the purposes of this Act, 
require— 
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(1) The enactment of State and local laws providing for soil conserving 
land uses and practices, and the storage, conservation and equitable utiliza- 
tion of waters; 

(2) Agreements or covenants in regard to the maintenance and perma- 
nent use of such water, facilities, or lands benefited by such facilities ; 

(3) Contributions in money, services, materials, or otherwise to any 
operations conferring such benefits. 

22. Section 14 of the Boulder Canyon Project Adjustment Act of July 19, 1940, 
54 Stat. 779, 43 U.S.C. § 618m (1952) : 
Nothing herein shall be construed as interfering with such rights as the 
States now have either to the waters within their borders or to adopt such 
policies and enact such laws as they may deem necessary with respect to 
the appropriation, control, and use of waters within their borders, except 
as modified by the Colorado River compact or other interstate agree- 
ment. Neither the promulgation of charges, or the basis of charges, nor 
anything contained in this Act, or done thereunder, shall in anywise affect, 
limit, or prejudice any right of any State in or to the waters of the Colo- 
rado River system under the Colorado River compact. Sections 13(b), 
13(c), and 13(d) of the Project Act and all other provisions of said Proj- 
ect Act not inconsistent with the terms of this Act shall remain in full 
force and effect. 
23. Extract from section 3(b) of the Great Plains Water Conservation and 
Utilization Projects Act of October 14, 1940, 54 Stat. 1121, 16 U.S.C. § 590z-1(b) 
(1952) : 


»* ee Sa 


Sor 


“No actual construction of the physical features of a project, which meets 
the requirements of subsection (a) shall be undertaken unless and 
until * * * (2) the Secretary has found (i) that water rights adequate for 
the purposes of the project have been acquired with titles and at prices 
satisfactory to him, or have been initiated and can be perfected in con- 
formity with State law and any applicable interstate agreements and in a 
manner satisfactory to him; and (ii) that such water rights can be utilized 
for the purposes of the preject in conformity with State law and any ap- 
plicable interstate agreements and in a manner satisfactory to him.” 


24. Excerpt from section 1 of the Flood Contrel Act of December 22, 1944, 58 
Stat. SSS-S9, as amended, 33 U.S.C. § 701-1 (1952): 


——) 


The Chief of Engineers shall transmit a copy of his proposed report to each 
affected State, and, in case the plans or proposals covered by the report are 
concerned with the use or control of waters which rise in whole o’ in part 
west of the ninety-seventh meridian, to the Secretary of the Interior. 
Within ninety days from the date of receipt of said proposed report, the 
written views and recommendations of each affected State and of the Sec- 
retary of the Interior may be submitted to the Chief of Engineers. The 
Secretary of War [now Secretary of the Army] shall transmit to the Con- 
gress, with such comments and recommendations as he deems appropriate, 
the proposed report together with the submitted views and recommendations 
of affected States and of the Secretary of the Interior. The Secretary of 
War may prepare and make said transmittal any time following said ninety- 
day period. The letter of transmittal and its attachments shall be printed 
asa House or Senate document. 

(b) The use for navigation, in connection with the operation and mainte- 
nance of such works herein authorized for construction, of waters arising 
in States lying wholly or partly west of the ninety-eighth meridian shall be 
only such use as does not conflict with any beneficial consumptive use, 
present or future, in States lying wholly or partly west of the ninety- 
eighth meridian, of such waters for domestic, municipal, stock water, irriga- 
tion, mining, or industrial purposes. 

(c) The Secretary of the Interior, in making investigations of and reports 
on works for irrigation and purposes incidental thereto shall, in relation to an 
affected State or States (as defined in paragraph (a) of this section), and to 
the Secretary of War, be subject to the same provisions regarding investiga- 
tions, plans, proposals, and reports as prescribed in paragraph (a) of this 
section for the Chief of Engineers and the Secretary of War. In the event 
a submission of views and recommendations, made by an affected State or by 
the Secretary of War pursuant to said provisions, sets forth objections 
to the plans or proposals covered by the report of the Secretary of the In- 
terior, the proposed works shall not be deemed authorized except upon 
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approval by an Act of Congress; and subsection 9 (a) of the Reclamation 
Project Act of 1939 (53 Stat. 1187) and subsection 3 (a) of the Act of 
August 11, 1939 (53 Stat. 1418), as amended, are hereby amended ac. 
cordingly.” 
25. Reservation (c) to the Mexican Water Treaty, U.S. Treaty Ser. No. 994, 
59 Stat. 1265 (1945) : 


“(c) That nothing contained in the treaty or protocol shall be construed 
as authorizing the Secretary of State of the United States, the Commissioner 
of the United States Section of the International Boundary and Water Com- 
mission, or the United States Section of said Commission, directly or indi- 
rectly to alter or control the distribution of water to users within the ter- 
ritorial limits of any of the individual States.” * 

26. Excerpt from the National Parks Act of August 7, 1946, 60 Stat. 885, 16 
U.S.C. § 17j-2 (1952) : 
That appropriations for the National Park Service are authorized for— 


(g) Investigation and establishment of water rights in accordance with 
local custom, laws, and decisions of courts, including the acquisition of 
water rights or of lands or interests in lands or rights-of-way for use and 
protection of water rights necessary or beneficial in the administration and 
public use of the national parks and monuments. 

27. Excerpt from section 208 of the Act of July 10, 1952, 66 Stat. 560, 43 U.S.C, 
§ 666 (a) and (c) (1952), authorizing suits against the United States in state 
courts for the adjudication of water rights: 

Consent is hereby given to join the United States as a defendant in any 
suit (1) for the adjudication of rights to the use of water of a river system 
or other source, or (2) for the administration of such rights, where it 
appears that the United States is the owner of or is in the process of ac- 
quiring water rights by appropriation under State law, by purchase, by 
exchange, or otherwise, and the United States is a necessary party to such 
suit. The United States, when a party to any such suit, shall (1) be deemed 
to have waived any right to plead that the State laws are inapplicable or 
that the United States is not amenable thereto by reason of its sovereignty, 
and (2) shall be subject to the judgments, orders, and decrees of the court 
having jurisdiction, and may obtain review thereof, in the same manner 
and to the same extent as a private individual under like circumstances: 
Provided, That no judgment for costs shall be entered against the United 
States in any such suit. 


Nothing in this Act shall be construed as authorizing the joinder of the 
United States in any suit or controversy in the Supreme Court of the United 
States involving the right of States to the use of the water of any interstate 
stream. 


28. Section 3(e) of the Submerged Lands Act of May 22, 1953, 67 Stat. 31, 
43 U.S.C. $§1311(e) (Supp. V 1958): 

Nothing in this Act shall be construed as affecting or intended to affect or 
in any way interfere with or modify the laws of the States which lie wholly 
or in part westward of the ninety-eighth meridian, relating to the owner- 
ship and control of ground and surface waters; and the control, appro 
priation, use, and distribution of such waters shall continue to be in ac 
cordance with the laws of such States. 

29. Section 3(c) of the Act of July 28, 1954, 68 Stat. 577-78, authorizing the 
Secretary of the Interior to construct facilities for the Santa Margarita River 
Project, California : 

For the purposes of this Act the basis, measure, and limit of all rights of 
the United States of America pertaining to the use of water shall be the 
laws of the State of California: Provided, That nothing in this Act shall 
be construed as a grant or a relinquishment by the United States of America 
of any of its rights to the use of water which it acquired according to the 
laws of the State of California either as a result of its acquisition of the 





7™The Act of December 22, 1944, authorized two es in the Colorado River Basin, 
the Alamo Reservoir on the Bill Williams River, and the project at Holbrook, Arizona, on 
the Little Colorado River (58 Stat. 900.) 

8 The Secretary of the Interior was excepted by the Senate from the effect of this reserva- 
tion. For an explanation of this exception, see 91 Cone. Rec. 3373-81 (1945). 
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lands comprising Camp Joseph H. Pendleton and adjoining naval installa- 
tions, and the rights to the use of water as a part of said acquisition, or 
through actual use or prescription or both since the date of that acquisition, 
if any, or to create any legal obligation to store any water in De Luz 
Reservoir, to the use of which it has such rights, or to require the division 
under this Act of water to which it has such rights. 

30. Excerpt from section 4 of the Act of August 4, 1954, 68 Stat. 667 (as 
amended by 70 Stat. 1088 (1956) ), 16 U.S.C. § 1004 (Supp. V. 1958), relating 
to watershed protection and flood prevention: 

The Secretary shall require as a condition to providing Federal assistance 
for the installation of works of improvement that local organizations shall— 


(4) acquire, or provide assurance that landowners or water users have 
acquired, such water rights, pursuant to State law, as may be needed in the 
installation and operation of the work of improvement ... . 

81. Section 4(b) of the Act of July 23, 1955, 69 Stat. 368-69, 30 U.S.C. § 612(b) 
(Supp. V 1958), providing for multiple use of the surface of tracts of public land: 

That nothing in this Act shall be construed as affecting or intended to 
affect or in any way interfere with or modify the laws of the States which 
lie wholly or in part westward of the ninety-eighth meridian relating to the 
ownership, control, appropriation, use, and distribution of ground or surface 
waters within any unpatented mining claim. 

2. Act of August 4, 1955, 69 Stat. 491: 

That the requirement of section 1 of the Desert Land Act of March 3, 1877 
19 Stat. 377), that the right to the use of water by a desert land entry- 
man “shall depend upon bona fide prior appropriation” ® shall be waived in 
the case of all desert land entries which have heretofore been allowed and 
are subsisting on the effective date of this Act, which are dependent upon 
percolating waters for their reclamation, and which are situated in the 
State of Arizona under the laws of which the percolating waters upon 
which the entries are dependent are not subject to the doctrine of prior 
appropriation but are usable under State law for irrigation and reclamation 
purposes. 

33. Excerpt from section 7 of the Colorado River Storage Project Act of April 
11, 1956, 70 Stat. 110, 43 U.S.C. § 620f (Supp. V 1958) : 

Subject to the provisions of the Colorado River Compact, neither the im- 
pounding nor the use of water for the generation of power and energy at 
the plants of the Colorado River storage project shall preclude or impair 
the appropiration of water for domestic or agricultural purposes pursuant 
to applicable State law. 

34. Section 4 of the Act of July 2, 1956, 70 Stat. 484, 48 U.S.C. § 485h-4 (Supp. 
V 1958), relating to the administration of subsections (d) and (e) of section 9, 
of the Reclamation Act of 1939: 

Nothing in this Act shall be construed as affecting or intended to affect 
or to in any way interfere with the laws of any State relating to the con- 
trol, appropriation, use, or distribution of water used in irrigation, or any 
vested right acquired thereunder, and the Secretary in carrying out the 
provisions of this Act, shall proceed in conformity with such laws, and 
nothing herein shall in any way affect any right of any State or of the 
Federal Government or of any landowner, appropriator, or user of water 
in, to, or from any interstate stream or the waters thereof: Provided, That 
the right to the use of water acquired under the provisions of this Act shall 
be appurtenant to the land irrigated and benficial use shall be the basis, 
the measure, and the limit of the right.” 

35. Excerpt from section 4(b) of the Small Reclamation Projects Act of 
August 6, 1956, 70 Stat. 1045, 43 U.S.C. § 442d(b) (Supp. V 1958): 

Every such proposal shall include a showing that the organization already 
holds or can acquire all lands and interests in land (except public and other 





®This act amends the portion of the Desert Land Act which anpeaes in this appendix as 
item 3. (Che history of this act is discussed in Volume Two of the California Opening 
Brief, pp. A3-20 and A3-21. 


This section re-enacts section 8 of the Reclamation Act of 1902, item 8 supra. “In 
adopting the language used in an earlier act, Congress must be considered to have adopted 
also the construction given by this court to such language, and made it a part of the enact- 
ment.” Hecht v. Malley, 265 U.S. 144, 153 (1924), with approval in Shapiro v. 


United States, 335 U.S. 1, 16 (1948). See also Francis vy. Southern Pacific Co., 333 U.S. 
445, 450 (1948). 
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lands and interests in land owned by the United States which are within 
the administrative jurisdiction of the Secretary and subject to disposition 
by him) and rights, pursuant to applicable State law, to the use of water 
necessary for the successful construction, operation, and maintenance of the 
project and that it is ready, able, and willing to finance otherwise than by 
loan and grant under this Act such portion of the cost of construction 
(which portion shall include all costs of acquiring lands, interests in land, 
and rights to the use of water) as the Secretary shall have advised is proper 
in the circumstances 

36. Excerpt from section 202 of the Act of August 28, 1958, 72 Stat. 1059, 
setting up a United States Study Commission to formulate a comprohunely¢ plan 
for the development of certain Texas river basins: 

In carrying out the purposes of this title it shall be the policy of Congress 
to— 

(1) recognize and protect the rights and interests of the State of Texas 
in determining the development of the watersheds of the rivers berein men- 
tioned and its interests and rights in water utilization and control, as well 
as the preservation and protection of established uses... . 

Mr. Rocers. Are there any other questions before we adjourn these 
hearings? If not, let the Chair make the observation that we will 
sit this afternoon beginning at 2:30, provided we can get consent to 
sit while the House is in session. If there is no other business at this 
time, the subcommittee will stand adjourned until 2:30 

(Whereupon, at 11:45 a.m., the subcommittee adjourned, to recon- 


vene at 2 :30 p.m., of the same day.) 


AFTERNOON SESSION 


Mr. Rocers. The Subcommittee on Irrigation and Reclamation will 
come to order, for further consideration of ‘pending bills. 

The Chair will hear from representatives of the State governments 
and, first, we will recognize Mr. Sam Thompson, chairman of the 
Board of Water Commissioners of the State of Mississippi. 

Mr. Thompson, we are very happy to have you and look forward to 
your comments on this very serious problem. 

Mr. Morris. Mr. Chairman, would the Chair yield for a unanimous 
consent request ¢ 

Mr. Rogers. Yes, Mr. Morris. 

Mr. Morris. Mr. Chairman, I received a call from my State engineer 
and he is going to send a statement. It will probably be here tomor- 
row or the next day, and I ask unanimous consent that we be able to 
file that statement later on. 

Mr. Rocers. Without objection, his statement will be included in 
the record at the proper place. (See page 109.) 

Mr. Thompson, you may proceed. 


STATEMENT OF SAM THOMPSON, CHAIRMAN, BOARD OF WATER 
COMMISSIONERS 


Mr. THomrson. Thank you, Mr. Chairman. 

We are grateful in Mississippi to have this opportunity to present 
our views to the Chair. When we received the letter telling us when 
to appear, it was suggested that we present a statement and that we 
be in a position to make a brief oral statement regarding this matter. 
The prepared statement, I believe, is too long for the amount of time 
that you allotted. So, if I may give you the statement for the record 
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and then comment on it orally, this is perhaps what you would want 
us to do. 

Mr. Rocers. Mr. Thompson, you are very kind. The Chair wanted 
that done in the interest of time so that we could hear as many people 
as possible, and we appreciate the time and trouble that you went to 
in preparing that statement which I am sure is a very fine one, and 
it will be included in the record at this point, without objection. 

(The statement referred to follows :) 


STATEMENT OF SAM THOMPSON, REPRESENTING THE STATE OF MISSISSIPPI 


Mr. Chairman, and members of the committee, I am Sam Thompson, chairman 
of the Mississippi Board of Water Commissioners, the State agency which 
administers our State’s water laws. 

Governor Coleman directed the board of water commissioners to appear at these 
hearings and present the State’s views. The board, in turn, directed that I 
perform this function. 

Mr. Chairman, the State of Mississippi supports the philosophy contained in 
H.R. 5555, H.R. 2363, and H.R. 1234. We specifically support the provisions 
contained in H.R. 5555 because these include our needs in Mississippi. With 
respect to H.R. 4567, we consider certain provisions of section 2 of this bill to 
be inconsistent with the philosophy of State control of water rights. 

In order that the committee might know the intense interest of our State in 
this field of water rights legislation, I would like to give you a brief background of 
the activities leading to the passage of State water rights legislation. 

Mississippi is primarily an agricultural State. Its economy is based upon 
agricultural production and the processing and distribution of that production. 

Our State is richly endowed with a fertile soil, favorable climatic conditions 
which provide a long-growing season for a variety of crops, and a rainfall pattern 
ranving from a 20-year average of 46 inches in the northern part of the State 
to 65 inches in the southern part of the State. Unfortunately, this precipitation 
is not evenly distributed throughout the year and provides periods of excess, or 
flood, and periods of drought. 

An example of the drought problem, and the need for supplementary irrigation, 
is contained in the July 6 issue of the Mississippi Cotton Bulletin, as follows: 


“MISSISSIPPI COTTON BULLETIN 


“(Mississippi Employment Security Commission, vol. 12, No. 27, Mississippi 
State Employment Service, Farm Placement Department, July 6, 1959.) 

“e+ * 

“U.S. Weather Bureau 30-day outlook indicates hot and generally dry weather 
for the remainder of July, with afternoon temperatures averaging in the mid- 
nineties, nights in the midseventies, and with a total rainfall of about 2 inches in 
most places. Sunshine is expected during 75 percent of the daylight hours. The 
evaporation from plants and soil is expected to surpass the month’s rainfall by 
4 to 5 inches. 

se e # 

In contract, in the last 3 years areas of Mississippi have been plagued by exces- 
sive rainfall amounting to as much as 16 inches in a 3-day period in May of 
1957, 18 inches in a week in September of 1957, and 814 inches in 1 day in April 
of 1958. 

From 1951 through 1956, we suffered periods of extreme drought during the 
erop-growing seasons. Reduced farm production from drought affected the entire 
economy of our State. Faced with this problem the municipal, industrial, agri- 
cultural, and recreational water users united in a study of the State’s water 
problems. 

In 1954, congressional action extended the application of the Water Facilities 
Act from the 17 so-called arid States of the West to the rest of the United States. 
The initiative of this congressional action was taken by Mississippi’s delegation 
in an effort to make available Federal loans for irrigation installations and 
systems for Mississippi farmers during this drought period. 

‘Mississippi farmers found that the Farmers Home Administration would not 
make irrigation loans to use surface water unless a secure right to an existing 
supply was shown. This limited the use of irrigation loans to lakes of substan- 
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tial size and streams of substantial flow. Even then, under the riparian doctrine 
of the common law there was always the possibility of a court injunction by 
other riparian owners that would prevent the use of water to increase produc- 
tion and pay for the investment loan. 

That policy of the Farmers Home Administration intensified the efforts of the 
Mississippi Interorganizational Committee on Water Resources to obtain legis- 
lation carrying out the committee’s recommendations creating a State board 
to further survey Mississippi’s water needs and to present specific water rights 
legislation to the legislature. These efforts resulted in action during a special 
session of the legislature establishing the Mississippi Water Resources Commis- 
sion with a State appropriation to finance its activities. 

The Mississ'ppi Water Resources Commission completed its studies and sub- 
mitted its legislative recommendations to the Mississippi Legislature in the regu- 
lar session of 1956. The combined efforts of all user groups resulted in the 
passage of comprehensive surface water legislation adopting the appropriation 
theory on April 6, 1956, and it created the Mississippi Board of Water Commis- 
sioners to administer the new law. 

The policy declaration is as follows: 


“CHAPTER 167, GENERAL LAWS OF 1956 


“Section 1. (a) Declaration of policy: It is hereby declared that the general 
welfare of the people of the State of Mississippi requires that the water resources 
of the State be put to beneficial use to the fullest extent of which they are capa- 
ble, and that the waste or unreasonable use, or unreasonable method of use, of 
water be prevented, and the conservation of such water be exercised with the 
view to the reasonable and beneficial use thereof in the interest of the people, 
and that the public and private funds for the promotion and expansion of the 
beneficial use of water resources shall be invested to the end that the best 
interests and welfare of the people is served. 

“(b) Water occurring in any watercourse, lake, or other natural water body 
of the State, is hereby declared to be public waters and public wealth of the 
State and subject to appropriation in accordance with the provisions of this act, 
and the control and development and use of water for all beneficial purposes 
shall be in the State, which, in the exercise of its police powers, shall take such 
measures as shall effectuate full utilization and protection of the water resources 
of Mississippi.” 

I would like to give two illustrations of the effective application of this law in 
the development and use of water resources in the State: 

First, the Sixteenth Section Development Corp. was formed and leased a 
section of school land in Hinds County, Miss. 7 miles west of Pearl River, 
Bonds were sold and a 1%-billion-gallon lake was constructed. Water from 
this lake was contracted for a 20-year period to a power company for cooling 
purposes. The returns will pay the construction costs amortized over this 
period, the maintenance of the facilities, and provide a return to the schools of 
Hinds County of over 10 times the former annual income. In addition to this 
use, additional plant sites can be located and additional income derived from 
industrial use of this water. A 100-acre recreational ground area is provided 
and recreational use of the water is available on an organized basis. This 
installation also provides insurance as a supplemental municipal supply for a 
6-month period for Mississippi’s capital city in the event of the failure of Pearl 
River. This installation is 7 miles from its source of supply and could not have 
been constructed under the riparian doctrine as it prevailed prior to the passage 
of our law. 

Second, the Pearl River Development Authority was created by State law. 
It has completed a survey and is buying the land to construct a dam on Pearl 
River and impound water creating a 34,000-acre reservoir of approximately 
800,000 acre-feet of water. Bonds will be sold to finance this project. There is 
not 1 penny of Federal money in this or the first example of water resource 
development under the State law. The sale and use of water from these instal- 
lations will pay for their cost and provide a cotinuing source of income and 
employment in our State. On the basis of its original construction, the Pearl 
River Development Authority is paying for the relocating of approximately 
§ miles of the Natchez Trace Parkway which will be inundated by this structure. 
The Natchez Trace Parkway is a historical parkway administered by the U.S. 
Park Service. 
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It is at this point that the interest of the State of Mississippi is intensified in 
the problem this legislation would soive. The Federal Government owns and 
operates through the U.S. Forest Service, the Park Service, the Corps of Engi- 
neers, and other Federal agencies, over 1,512,000 acres out of a total of 30 
million acres in our State. These holdings are straiegically located along many 
of the streams comprising the surface water resources of our State. If Federal 
rights to the use of water, similar to the Federal rights recognized in the 
Pelton Dam case, are ever established on these lands, a major part of the total 
surface water resources of the State of Mississippi would be impaired or 
destroyed. 

The Federal Government policy would not permit irrigation loans to farmers 
in Mississippi under the Water Facilities Act in 1954 because of the uncertainty 
of a water right and water supply. The uncertainty of U.S. Government action 
on Federal lands now provides insecurity of investment for water resource 
development and could make worthless many bonds sold to create water under 
present State water laws. 

The legal situation created by the Pelton Dam decision, without the passage of 
H.R. 5555, makes insecure the more than 1,500 vested rights and appropriations 
made by the Mississippi Board of Water Commissioners in the first 3 years of 
this law’s application. I would have to except those rights granted to Federal 
agencies such as the three applications approved by the board July 7, 1959, for 
the U.S. Fish and Wildlife Service. 

It is conceivable that U.S. Government agencies, by altering water use and 
supply on Federal lands in violation of State water laws, could materially affect 
and even destroy the entire economy of large areas of States. The present 
actions of the Defense Department in the Santa Margarita River Valley in 
California is a good illustration of what can be done by any Federal agency for 
any minor purpose. 

It is imperative that a State be able to plan, develop, and use its water re- 
sources to the extent of its ability in order to expand its economy in an orderly 
manner and to contribute to the increasing overall needs of our Nation. 

For the information of the committee and its staff, I would like to provide for 
your files copies of three reports covering the studies resulting in the passage of 
Mississippi’s water rights law, its first 2 years of administration, and maps 
substantiating statements that I have made. These are too bulky to be included 
in the record, but I would like to have them available to this committee so that 
it might have access to a copy of our law, and the possibilities that our people 
envision through its application. 

Mr. Chairman, I am also chairman of the Steering Committee of the Southern 
States Water Conference. This is an informal conference of interested individ- 
uals and representatives of State water boards or study commissions from 12 
States. This group first met in Jackson, Miss., in October 1957; in Lexington, 
Ky., in April 1958; in Miami Beach, Fla., in October 1958; and in Nashville, 
Tenn., in April 1959. It meets next in Columbia, S.C., in October of this year. 
The meetings have had an average attendance of 11 States. The purpose of the 
conference is to exchange ideas, procedures, and experiences in gathering water 
resource and water use information to be used in determining any need for any 
the kind of State water rights legislation in the various States. 

I am sure you will be interested to know that the Maryland and Alabama 
Legislatures this year created water resource legislation study commissions. 
As a result of these actions, every State comprising this conference now has a 
board, commission, or department vested with the responsibility of administering 
a law or with inventorying water use and resources for legislative purposes. 

As a further indication of interest in this legislation in the Southern States, I 
include this letter and resolution. 

THE COUNCIL OF STATE GOVERN MENTS, 
Chicago, Ill., July 6, 1959. 
Mr. Sam A. THOMPSON, 


Chairman, Board of Water Commissioners, 
Jackson, Miss. 


Dear SAM: The Southern Regional Conference of the Council of State Gov- 
ernments—legislators and top administrative officials of the Southern States— 
met in mid-June at the Shamrock Hotel in Houston; and largely at the instance 
of our mutual friend, Russel Fox, the conference adopted as its first resolution 
one entitled “State Water Law.” I am happy to enclose copy of that resolution 
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for your information, and you will note that the conference also requested all of 
its members to bring this resolution to the attention of their respective delegations, 
Please let me know if you would like additional copies of this enclosed 
resolution. 
With kindest regards and best wishes, I am 
Very sincerely, 
HERBERT L. WILTSEE, 
Southern Representative. 


“SOUTHERN REGIONAL CONFERENCE 
“Houston, Tex., June 17-19, 1949 
“RESOLUTION—STATE WATER LAW 


“Whereas certain recent Supreme Court decisions, reversing the practices of 
many years, have exempted Federal agencies and instrumentalities from having 
to comply with the requirements of State water laws based on the idea of appro- 
priation for use, thus posing the threat of rendering such State legislation a 
nullity; and 

“Whereas such appropriation water legislation, while traditionally employed 
only in the arid and semiarid States of the West, is becoming of greater necessity 
in the eastern parts of the country as the result of rapidly expanding human, 
industrial, and agricultural consumption of water; and 

“Whereas the continued expansion of the economy of States and localities in 
all parts of the country must depend upon adequate, reliable supplies of water, 
and such supplies can be assured only if well-conceived and comprehensive water 
legislation and water use programs can be developed and enforced by the several 
States : Now, therefore, be it 

“Resolved by the Southern Regional Conference of the Council of State Gov- 
ernments, meeting in Houston, Tex., on June 19, 1959, That this conference records 
its view that the integrity of State water laws must be reaffirmed as a necessary 
means of assuring the continued economic progress of our States and Nation, 
and we respectfully urge the Congress of the United States to enact corrective 
legislation toward that end, applicable to relevant State water laws in all parts 
of the country ; and be it further 

“Resolved, That this conference requests its members to bring this resolution to 
the attention of their delegations in the Congress.” 

Mr. Chairman, I am also a member of the Executive Committee of the Council 
of State Governments newly formed Interstate Conference on Witer Problems. 
I do not express any policy position for this group. However, I do want the 
committee to know of its existence, and that a part of the motivating influence 
causing its formation was interest in the area to be corrected by the passage of 
the proposed legislation under consideration here today. 

Mr. Chairman, a further manifestation of States interest in this field is ex- 
pressed in these excerpts from State constitutions and codes in selected States. 


CONSTITUTIONAL AND STATUTORY PROVISIONS OF SELECTED STATES PERTAINING TO 
THE DEDICATION OF WATERS TO THE PUBLIC 
Arizona 


“The waters of all sources, flowing in streams, canyons, ravines or other natural 
channels, or in definite underground channels, whether perennial or intermittent, 
flood, waste or surplus water, and of lakes, ponds, and springs on the surface, 
belong to the public and are subject to appropriation and beneficial use as pro- 
vided in the chapter” (Ariz. Rev. Stats. Ann. sec. 45-1014). 


California 


“All water within the State is the property of the people of the State, but the 
right to the use of water may be acquired by appropriation in he manner provided 
by law” (West’s Ann Calif. Codes, Water, sec. 102). 

Colorado 

“The water of every natural stream, not heretofore appropriated, within the 

State of Colorado, is hereby declared to be the property of the public, and the same 


is dedicated to the use of the people of the State, subject to appropriation as 
hereinafter provided” (Constitution, art. XVI, sec. 5). 


: 
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Florida 


“Section 1. The following are declared to be policy of the State of Florida: 

“(a) Waters in the State are a natural resource. 

“(b) The ownership, control of development and use of waters for all beneficial 
purposes is within the jurisdiction of the State which in the exercise of its powers 
may establish measures to effectuate the proper and comprehensive utilization and 
protection of the waters. 

“(c) The changing wants and constantly increasing needs of the people of the 
State may require the water resources of the State to be put to beneficial uses 
to the extent of which they are most reasonably capable and therefore the waste 
and unreasonable use of water should be prevented and the conservation of water 
should be accomplished. 

“(d) The public welfare and interest of the people of the State require the 
proper development, wise use, conservation, and protection of water resources 
together with the protection of land resources affected thereby. 

“(e) The State should make a careful and comprehensive study before enacting 
any legislation affecting the matters heretofore stated in this act” (sec. 1, ch. 
99748, Laws of Florida, 1955). 

Idaho 

“Water being essential to the industrial prosperity of the State, and all agri- 
eultural development throughout the greater portion of the State depending upon 
its just aportionment to, and economical use by, those making a beneficial appli- 
cation of the same, its control shall be in the State, which, in providing for its 
use, shall equally guard all the various interests involved. All the waters of 
the State, when flowing in their natural channels, including the waters of all 
natural springs and lakes within the boundaries of the State are declared tu be 
the property of the State * * *” (Idaho Code of 1947, sec. 42-101). 


Kansas 

“All water within the State of Kansas is hereby dedicated to the use of the 
people of the State, subject to the control and regulation of the State in the 
manner herein prescribed” (General Statutes of Kansas Annotated, 1949, sec. 
§2a-702). 
Montana 

“The use of all water now appropriated, or that may hereafter be appro- 
priated for sale, rental, distribution, or other beneficial use * * * shall be held 
to be a public use” (constitution, art. III, sec. 15). 


Nebraska 


“The use of the water of every natural stream within the State of Nebraska 
is hereby dedicated to the people of the State for beneficial purposes, subject 
to the provisions of the following section” (constitution, art. XV, see. 5). 


Nevada 


“The water of all sources of water supply within the boundaries of the State, 
whether above or beneath the surface of the ground, belongs to the public” 
(Nevada Rev. Stat., sec. 533.025). 

New Mevrico 

“The unappropriated water of every natural stream, perennial or torrential, 
within the State of New Mexico is hereby declared to belong to the public and 
to be subject to appropriation for beneficial use in accordance with the laws 
of the State * * *” (constitution, art. XVI, see. 2). 

North Dakota 

“All waters within the limits of the State from the following sources of water 
supply, namely: * * * belong to the public and are subject to appropriation for 
beneficial use and the right to the use of these waters for such use shall be 
acquired pursuant to the provisions of chapter 61-04 of the Revised Code of 


North Dakota of 1943, and acts amendatory thereof” (North Dakota Revised 
Code, 1943, as amended 1957, sec. 61-0101). 


Oregon 


“All water within the State from all sources of water supply belongs to the 
public” (Oregon Rev. Stat., sec. 537.110). 
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South Dakota 

“All water within the State is the property of the people of the State, but 
the right to the use of the water may be acquired by appropriation in the 
manner prescribed by law’ (South Dakota Code of 1989, as amended 1955, sec, 
61.0101(2) ). 
Teras 

“The waters of the ordinary flow and underflow and tides of every flowing 
river or natural stream, of all lakes, bays, or arms of the Gulf of Mexico, and 
the storm, flood, or rain waters of every river or natural stream, canyon, ravine, 
depression, or watershed within the State of Texas are hereby declared to be 
the property of the State * * *” (Vernon’s Texas Civil Statutes, art. 7467). 
Utah 

“All waters in this State, whether above or under the ground, are hereby 


declared to be the property of the public, subject to all existing rights to the 
use thereof” (Utah Code Annotated, 1953, sec. 73—-1-1). 


Washington 


“* * * Subject to existing rights, all waters within the State belong to fhe 
public, and any right thereto, or to the use thereof, shall be acquired only by 
appropriation for a beneficial use as provided in this title * * *” (Revised Code 
of Washington, sec. 90-04-0200). 

Wyoming 
“The water of all natural streams, springs, lake, or other collections of still 


water within the boundaries of the State are hereby declared to be the property 
of the State” (constitution, art. 8, sec. 1). 
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Mississippi 

“(b) Water occurring in any watercourse, lake, or other natural water body 
of the State is hereby declared to be public waters and public wealth of the 
State and subject to appropriation in accordance with the provisions of this 
act, and the control and development and use of water for all beneficial pur- 
poses shall be in the State, which, in the exercise of its police powers, shall 
take such measures as shall effectuate full utilization and protection of the 
water resources of Mississippi” (ch. 167, General Laws of 1956). 

Virginia 

“The regulation, control, development, and use of waters for all purposes 
beneficial to the public are within the jurisdiction of the State, which, in the 
exercise of its police powers, may establish measures to effectuate the proper 
and comprehensive utilization and protection of such waters” (ch. I. 1, title 62, 
Code of Virginia). 

Mr. Rocers. You may proceed to discuss your statement as you see 
fit, Mr. Thompson. 

Mr. Tuompson. Thank you very much, sir. 

The first thing that we endeavored to do in our statement was to 
overcome the doubts that might exist in other areas of the country 
as to our needs for water rights represented in the Southern States. 
In preparing our testimony we began by stating that we agreed with 
the philosophy of these bills. We have a preference for H.R. 5555, 
and we have some minor objections to the second section of H.R. 4567. 

We present the need for supplemental irrigation and use in an ex- 
cerpt from our cotton bulletin of July 6, 1959, which shows that our 
growing crops will have a deficit of from 4 to 5 inches of rainfall for 
their needs during this month of July. In contrast, we show the 
floods that we have had, or some heavy rainfall, during the last several 
years. 

Out of this problem of having too much water at one time and too 
little at another, we recognize the necessity of taking some State action 
that would permit us to use our water resources and to control them. 
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We did not really become fully aware of this problem until 1951 
when we began to study our water resource problems. From 1951 to 
1956 we had severe droughts during the growing seasons, and, since 
Mississippi is primarily an agricultural State, this affected our entire 
economy. It was organizations and business interests that made the 
first survey of our needs. They recommended the legislature that the 
State take up the study and provide the necessary legislation to help 
us meet these problems. 

When the Water Facilities Act was extended in 1954 to cover our 
section of the country, our farmers endeavored to obtain loans from 
the Government for irrigation installations. We found that these 
loans could not be made without a secure water right. This speeded 
up our study of the problem and resulted in comprehensive water 
rights legislation adopting the appropriation theory. 

This was passed in April 1956. The program has just completed 
its third year of operation. We have some 1,500 water rights that 
have been granted by our board. 

On the third page of my prepared statement, we have a statement of 
the policy in our law, and the implementation of this policy is con- 
tained in its provisions. I set forth two examples to illustrate what 
we are trying to do in developing our water resources to meet our 
needs. One of these is an installation 7 miles from its source of 
supply. It isa lake composed of 134 billion gallons, which is not only 
an industrial establishment for industrial water, but provides recrea- 
tional water and insurance for a municipal supply. We could not 
have safely done this, or used the water under the old riparian doctrine 
under which we were operating, under common law. At the present 
time we are administering the law and are in the process of check- 
ing and studying. 

The legislature has acted and we expect to construct a 34,000-acre 
lake that will impound 320,000 acre-feet of water to develop the 
central portion of our State. 

It is at this point that we really get interested in this problem. 

Just as the Federal Government’s policy was that they would not 

rmit the lending of money for irrigation establishments back be- 
Fore the passage of this law because we did not have secure water 
rights, the Federal Government’s policy, based on recent court de- 
cisions, is such that the bonds that we would sell to construct reser- 
voirs would be endangered and would lose their value. Once they 
were sold with the faith and credit of the State behind them, how- 
ever, we would have to tax ourselves and pay for them without the 
returns that we expected to obtain from the water resources created. 
For this reason the people of the State of Mississippi feel that State 
water rights laws should prevail. 

Now, I imagine some of the members of the committee might think 
that we do not have any real problem in this because we do not have 
any reserved lands. We do have 1,512,000 acres of Federal land in 
the State. It is controlled and operated by Federal agencies. So far 
as we are concerned, the one step that has been made, from what was 
considered the policies of the Federal Government for 100 years, to 
reserve the lands leaves only one other step to acquire the lands. 

In our section of the country it is considered that an ounce of pre- 
vention is worth a pound of cure, and we would like to have this 
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ounce of prevention now instead of having later to beg for a pound 
of cure as the Western States are now being faced with in this re- 
serve land problem. 

In addition to the Mississipi statements I am-ehairman of the steer- 
ing committee of the Southern States’ Water Conference. We have 
been working some 2 years together, discussing our problems and our 
procedures in trying to deal with our water need problems in the South. 
There have been four meetings of this group at about 6-month in- 
tervals. The first one was at Jackson, Miss., the second one at Lex- 
ington, Ky., the third one at Miami, Fla., and the fourth one at Nash- 
ville, Tenn. The next meeting of this group will be in Columbia, S.C., 
in October. There are 12 States participating in this conference and 
with the usage of water resources study groups in Alabama and 
Maryland this year, every one of these 12 States now have a State 
agency board or commission vested with the responsibility of study- 
ing their needs and reporting to the legislatures for legislative action. 

A further indication of this interest in the South is in my state- 
ment showing a letter from the secretary of the Council of State Gov- 
ernments, and a resolution passed by the southern regional confer- 
ence of this group meeting in Houston, Tex., June 17 through the 
19th. It is self-explanatory. 

In addition to this, Mr. Chairman, I am also a member of the 
Executive Committee of the Council of State Governments, newly 
formed Interstate Conference on Water Problems. There have been 
only two meetings of this group and at the second meeting the formal 
organization was set up. The executive committee has met. twice. 
There are no policies in this group, but these water rights problems 
are a part of the water problems that the States decided needed some 
study and action. 

I simply give you this broadened perspective-so that you might 
know that this. is not just a western problem but that the South and 
the other States of this Union are concerned with it. I think we would 
all like a satisfactory resolution of the problem that would make one 
authority, the sovereign States, responsible for water rights and their 
utilization. 

If you have any questions, I would be happy to try to answer them. 

Mr. Rocrers. Thank you, Mr. Thompson, for your very excellent 
oral statement, and I shall certainly read, and I am sure the rest 
of the committee members will read, your prepared statement with 
a great deal of interest. 

I want to compliment you and the State of Mississippi on antici- 
pating what the future may bring unless some correction is made 
of the situation in which our water resources have gotten because of 
such cases as the Pelton Dam case, the Hawthorne case, and others. 
I think if every State in the Union would use the same foresight as 
obviously Mississippi is using, they would all have representatives 
here to be heard on this problem and it is going to get them into 
trouble in the future unless we are able to pass legislation to solve it. 

Do you have any questions, Mr. Aspinall ? 

Mr. Asrrnatu. Mr. Chairman, I wish to thank Mr. Thompson for 
his excellent statement. I have not studied it but I have read it 
through and it is with a great deal of pleasant surprise that I find 
that Mississippi is apparently a water appropriation State at the 
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present time. I did not know that you folks had gone so far as to 
adopt an appropriation water rights doctrine. 

Reading section (b) of chapter 167, general laws of 1956, does that 
take into consideration all of the water of the State of Mississippi, 
Mr. Thompson ? 

Mr. Tompson. All of the surface water. We do not have ground 
water legislation. We are currently studying the needs in this field. 

Mr. AsprInaLu. Well, you are away ahead of several of the Western 
States—the appropriation States—if you get that within the next 
few years, because some of them do not have any code for ground 
water at all, and you are proceeding at the present time to fix up a 
program so that the water resources of Mississippi will be supervised 
and controlled through the appropriation theory. 

Mr. THompson. We are, and have been for the last 3 years under 
the legislation that was passed. 

Mr. Asprnatu. You do state that you have some general objections 
to section 2 of H.R. 4567. As you answer, please keep in mind that 
I had no special pride of authorship or special pride of sponsorship. 
We introduced these bills in order to get the problem before this 
committee. 

What part of section 2 is it to which you take issue? 

Mr. Titompson. It is in, I guess, what you would call subsection 
(3) of section 2. We agree with (a), (b), and (c), except that under 
(c): 

Any water right heretofore acquired by others than the United States under 
Federal or State law. 

We do not think you can operate under two sovereignties and that 
the Federal part of this should be stricken. Section (d) particularly 
we object to, because if for 100 years or longer the policies of this 
Government were right, then I do not think it needs an act of Con- 
gress to exempt or to make right that which has been done in the 
interim between the time that the State sovereignty was violated in 
the Pelton Dam, Santa Margarita, and other cases, and that justice 
should be done to those people whose rights have been taken. These 
two particularly we object to in this section as being inconsistent and 
as not being consistent with one policy of sovereignty in water rights 
legislation. 

Mr. Asprnatu. That is all, Mr. Chairman. 

Mr. Rocers. The gentleman from Washington, Mr. Westland. 

Mr. WestLANnp. I have no questions, but as a Representative from 
the State of Washington, Mr. Thompson, I would like to express my 
welcome to the State of Mississippi in joining the Western States in 
this battle for States rights in water legislation. 

It is the lifeblood of the Western States, and I presume it means 
quite a bit to Mississippi also. This committee has previously tried 
to spell out in words of one syllable the fact that we believe that 
State laws should guarantee the water rights within the respective 
States. We tried to make the language as simple as we could and 
yet we have been repeatedly faced by court decisions which at least 
In Our opinion have not given the consideration that we believe should 
be given to the acts that this committee has passed and worked on. 

Again, we are glad to have Mississippi join the league in this battle. 
It is very serious. 
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Mr. Tuompson. Thank you very much, sir. 

I suspect we would have been in it long before if we had been 
conscious of our problem of needing to use our water resources. Ags 
soon as we began to work with them, we recognized your problem, 
I might say this: You may think that our need is not as acute as 

ours because you are dependent wholly on water and that we would 
on some through increased rainfall above yours. I do not know 
whether it is better to have the bank go broke with your having $100 
in it or $1 million. If it goes broke in either case, you have lost all 
you have. 

Mr. WeEsTLAND. That is about right. I had not been a member of 
Congress for more than 6 months, Mr. Thompson, when I put out a 
newsletter to my district saying that I believed of all the resources 
that the State of Washington had, and there are many, that we 
would find over a period of years that our water resources were the 
greatest asset that the State owned or that the State had. Now, it 
has resulted in the interest I have had in this debate, and one 
of the reasons why I voted for H.R. 3 was because in my opin- 
ion it provided a little bulwark to State law, and I just hope 
we can again spell this thing out in more concise terms, perhaps, and 
we can preserve States rights so far as water resources at least are con- 
cerned. 

Mr. Tuomeson. That is our purpose in being here, to encourage 
you in doing that. 

Mr. AsprnaLu. Would you yield for an observation ? 

Mr. WEstTLAND. Surely. 

Mr. Asprnaut. I have studied and practiced water law for 30-some 
years and I think Mr. Chairman, this is the first time I have 
ever seen put before me in condensed form constitutional statutory 
provisions by the various States relative to the appropriation theory 
of water rights and I wish to thank you for that contribution. 

You have made other contributions but your statement carries 
what I consider to be a very beneficial contribution to this committee 

Mr. Tuompson. Thank you, sir. In response to his remark, this 
is not complete. I have read the statement of the gentleman from 
Florida, who will appear later, and he has in it the policy statement 
of the State of Florida which I would like for the chairman to re- 
quest the staff to include at the close of my statement, or if I may 
supplement it later. 

Mr. Rocers. Without objection, you may supplement your state- 
ment at a later date. 

Mr. Rocers. The gentlewoman from Idaho. 

Mrs. Prost. Mr. Chairman, I would like to ask Mr. Thompson a 
question regarding a statement which appears on page 4 of his state- 
ment with reference to the Pearl River Development Authority and 
is speaking of storing approximately 300,000 acre-feet of water. 
Are you people impounding this water for irrigation strictly or is it 
water to use for domestic and industrial purposes as well ? 

Mr. Toompson. This impoundment will be 24 miles up Pear] River 
from Jackson, Miss., our capital city, which is currently taking 28 
million gallons for municipal purposes out of this river, which has 
a minimum flow of 49 million gallons. 
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It is also dumping its sewage, both municipal and industrial, into 
this stream just below town. This is creating a problem particularly 
when the river is low. Jackson, Miss., is one of those cities that 
the recession, immediately passed, did not affect its economy. It is 
one of the fastest growing cities in the United States. They have a 
very definite water problem. The construction of this facility com- 
bines the efforts of the city of Jackson and four of the counties which 
will be involved in creating this water. Around it there will be for 
sale industrial sites with available water. There will be recreational 
water that will have some commercial value and it will provide Jack- 
son with a municipal supply and other cities down this river some 200 
miles to the gulf, and will provide industrial and irrigation water 
throughout that entire length. a 1 

Mrs. Prost. Then, you would say that the Pearl River project is 
largely an industrial and municipal water supply ? 

Mr. Tuomeson. Yes; but agricutural water will be available out of 
it also, and the recreational facilities are not to be laughed at in some- 
thing of this size in an area that has no large body of water. 

Mrs. Prost. What about the majority of your projects in Missis- 
sippi? Are they largely projects that are strictly irrigation and ir- 
rigation alone? 

Mr. THompson. Most of our projects are irrigation. I would sus- 

ect that 80 to 85 percent—well, 80 percent of our water rights that 
tal been granted are for the purpose of irrigation. A great many of 
these are impoundments off-stream, or off-stream storage. Some of 
them are on-stream storage like this big one will be. We have a law 
that requires that we not appropriate water over and above the estab- 
lished average minimum flow except for domestic purposes and for 
municipal purposes. It is primarily an off-stream or on-stream stor- 
age to capture the excess which we have during half the year to be 
used during the periods when we have a deficit of water. 

Mrs. Prost. ‘Thank you very much, Mr. Thompson. 

Mr. Rocers. The gentleman from California, Mr. Hosmer. 

Mr. Hosmer. Mr. Thompson, you mentioned the fact that there 
are 11 States in the Southern States Water Conference and I notice 
that your own State and the State of Texas are the only two that are 
set forth in your tabulation that have either constitutional or statu- 
tory provisions. 

Are the other States taking steps toward that end that are in the 
Southern Conference ? 

Mr. Tompson. Sir. Texas is not 1 of the 12 States which is par- 
ticipating. Louisiana and Arkansas are the only two States where 
they are west of the Mississippi River. The others lie south of the 
Ohio and include Maryland and Virginia and all of the States south 
of that line. 

Mr. Hosmer. Well, for instance, Mississippi passed its law in 1956 
that you have noted here. 

Mr. Tompson. Yes, sir. 

Mr. Hosmer. I am wondering if the other State legislatures of the 
States making up the Southern Water Conference are considering 
legislation. You mentioned, I think, Maryland and one of the other 
States had set up a committee to study what laws are needed. Is that 
a matter that is under active consideration ? 
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Mr. THompson. Arkansas has a limited law that they are admin- 
istering. Florida has one that is more comprehensive but is still less 
comprehensive than the one we have in Mississippi. These three 
States now have laws in effect. Virginia has a law that has a mini- 
mum of application but they do have a law. Every State of these 
12, now that Maryland and Alabama have acted at this session of 
their legislatures, has a study commission that is vested with the re- 
sponsibility of studying their resources and their use and their need 
for regulation, or a board that is administering a law that is in some 
stage of development. All 12 of the States are interested and it was 
this common interest that brought us together to exchange our expe- 
riences and to avoid errors as far as possible. 

Mr. Hosmer. Thank you, sir. That is all. 

Mr. Rocers. The gentleman from California, Mr. Sisk. 

Mr. Sisk. Mr. Chairman, I would like to ask Mr. Thompson a 
question with reference to an answer which he gave earlier, as I under- 
stood it, to our chairman of the full committee, the gentleman from 
Colorado, Mr. Aspinall, regarding section 2 of HLR. 4567, 

As I understand it, you ‘objected primarily to the provisions in sec- 
tions C and D under subsection 3 of section 2; is that correct ? 

Mr. THompson. Yes, sir. 

Mr. Sisk. Reading that in full, and in order to get the complete 
sense of it, as I see it, “it would read as follows: 

Nothing in this Act shall be construed as affecting, impairing, diminishing, 
subordinating or enlarging any water right heretofore acquired by others than 
the United States under Federal or State Law. 

What do you interpret that to mean ? 

Mr. Tuomreson. Well, are you quoting me the Federal law ? 

Mr. Sisk. I beg your pardon ? : 

Mr. THompson. Are you quoting to me the existing Federal law? 

Is there any # 

Mr. Sisk. With reference to this particular section here, I do not 
know whether there is or not. 

The question 1 am asking you is, what do you interpret that to 
mean ? 

Mr. Tuompson. I interpret it to mean—were you reading from 
(a), (b), or (c)? I know you went back up there and picked up 
some previous language on that page. 

Mr. Sisk. I was simply reading, Mr. Thompson, from section 2, 
and then under subsection 3 I was reading the language in (c¢), or 
paragraph (c) under subsection 3, and simply reading it in full 
context which, of course, you have to go back to the start of it. 
That is— 
nothing in this act shall be construed as affecting, impairing, diminishing, in- 


subordinating or enlarging any water right heretofore acquired by others than 
the United States under Federal or State law. 


Of course, I understand that you apparently take the position 
that they could not have acquired anything under Federal law. Is 
that your objection to it? 

Mr. Tompson. Yes, sir; that is my objection to it. The attorneys 
that we have had working with us in this say that there is no writ- 
ten Federal law. The only Federal law there would have to be 
that which was established by the court in certain cases. We object 
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to those cases and that is the reason we object to section D; that 
is, you would preserve those things which were done which we think 
were illegal. 

So, if we accept these things as Federal law, and we agree to do 
that. which is set out under subsection (d) which follows this im- 
mediately, then we have cut our throats so far as the effects of the 
Pelton Dam case in Oregon and the case that has just been decided 
in Texas, and some other cases are concerned. 

Mr. Sisk. Well, of course, you may be right, Mr. Thompson, but 
the question I had in mind was, because of certain situations we have 
in the West where under international agreements there are cases 
where there has been under Federal law a grant of water rights as we 
have in the Mexican agreements as well as the Canadian agreements, 
and the section as I would understand it here is simply to be sure 
that there is not some overturning of heretofore existing agreements. 

Mr. Tnuomrson. Well, we do not object to sections (a) and (b) 
which take care of what you are talking about, I think, sir. 

Mr. Sisk. I think that is all, Mr. Chairman. 

Mr. Rogers. Mr. Chenoweth, do you have any questions? 

Mr. Crenowirn. Mr. Thompson, in your Mississippi law this lan- 
guage 1s found: 

(b) Water occurring in any watercourse, lake, or other natural water body 
of the State, is hereby declared to be public waters, and public wealth of the 
State, and subject to appropriation in accordance with the provisions of this 
_—_-~- *. 

Mr. Tirompeson. Yes, sir. 

Mr. Curenowern. How do vou appropria te water and what is your 
procedure ? ¢ Did you gotocourt and get a decree 

Mr. Tuompson. No, sir: An applicat ion Is ai by anyone desi 
ing to use surface waters to the Missi issippi Board of Water Com: 
nissioners. 

Mr. Curnowern. I see. 

Mr. Trompson. The application states the amount they would like 
to use, the purpose for which they would use it, and the time through 
which they would use it. The board considers it and the availability 
of water, and if it is available and the use is beneficial, the board 
grants the right to use it for the period and the time and the purpose 
and at re location. 

Mr. Curnowerm. In other words, you have a board exercising the 
functions which in Colorado and other Western States belong to our 
courts. But, you have a board that has this authority. 

Mr. Tuomeson. We still have water available in most streams and 
up until now we have been able to grant it in all cases except that 
we have limited some as to the time of use, sir. 

Mr. Cuenowetrnu. Are you not a riparian State? 

Mr. Truompson. No, sir; we are a combination State. Our law pre- 
serves the domestic right to use water on a riparian basis. All other 
water is appropriated and domestic users apply so that the board 

may know the extent of the water available left | to be appropriated. 

Mr. Cuenowern. Who has the prior use to the water? It is used, 
first, for domestic purposes ? 

Mr. Tuomprson. Y es, sir. The part for domestic uses cannot be 
denied and they can use water without a permit. 
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Mr. Cuenowetu. Who comes next ? oo 

Mr. Tuompson. If there is any priority, it is in that a a 
can withdraw after the stream is down to, or below, its estab ished 
average minimum flow. It has no priority so far as making an 
application is concerned. Other than that, it is the matter of priority 
of time. When we passed our law, we gave those people who had 
made use of water a continuing right to use it for the same purpose 
and in the same amounts. ’ 

Mr. Cuenowetu. In other words, you gave them a vested right? 

Mr. Tuompson. We vested that right in them; yes, sir. We gave 
every riparian user a 2-year period in which to make use of it, and 
if he made use of it in that way over that period of time he obtained 
a vested right that was as good as the other one, except as to the 
priority of time. : 

Mr. Cuenowetu. What type of use are you talking about now? 

Mr. Tuompson. Beneficial purposes are not limited except as to 
their benefits. , oe Se 

Mr. Cuenowertu. He can use it for domestic purposes and irrigation 
purposes ? 

Mr. Tuompson. Yes, sir. Yi 

Mr. Cuenowetu. You do not have irrigation as we know it in the 
West, do you? : . 

Mr. Tuompson. During the first year of this law I signed permits 
and vested rights to over 230,000 acre-feet of water for irrigation 

urposes in Mississippi. 
. Mr. Ciumatuaten: % that done through ditches and laterals and 
put on the land like we do in the West ? aa 

Mr. Tompson. Yes, sir. We use gated piping, sprinkler systems 
and flood irrigation siphons 

Mr. CuenowetH,. On what crops do you use irrigation water ? 

Mr. Tuompson. Rice is the heaviest user so far as a crop is con- 
cerned on the per-acre basis. Cotton uses more, I suspect, than any 
other commodity at the moment. However, we irrigate pastures, 
soybeans, and other crops also. 

Mr. Cuenowernu. You had better come and join the 17 western 
reclamation States. You seem to qualify as a reclamation State. 
You had better come in with us. 

Mr. Tuomrson. Well, Iam here for that purpose. 

Mr. Cuenowetu. Weare glad to have you here. 

That is all, Mr. Chairman. 

Mr. Rogers. The gentleman from California, Judge Saund ? 

Mr. Saunp. No questions. 

Mr. Rocers. Mr. McGinley? 

Mr. McGintey. No questions. 

Mr. Rocers. Mr. Morris? 

Mr. Morris. No questions. 

Mr. Rogers. Mr. Burdick ? 

Mr. Burpicrk. No questions. 

Mr. Rocers. Mr. Saylor, I believe, has a question. 

Mr. Sartor. Mr. Thompson, in passing this law, in 1956, in which 
you say you gave to riparian owners the right to come in and estab- 
lish their claim within a 2-year period, have you had anybody taking 
it to court through the State for failure to give them any riparian 
rights because they did-not apply ? 
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Mr. Tuompson. No, sir, for the simple reason that those people 
who had used it, we gave them the right to continue to use it and 
took out the uncertainty that existed. We offered other riparian 
owners a 2-year period in which to do this same thing. When they 
failed to exercise this right and obtain the vested right in the 2-year 
period, we still took nothing from them because they could apply and 
get an appropriative right which would be definite as to time, place, 
and amount, which they did not have under common law. 

Nobody has had anything taken away from him. We simply went 
through the activity of vesting the rights that had been established, 
permitting the establishment of rights on a vested basis during a 2- 
year period and now others can apply for the water with the expec- 
tation of its being delivered at the time and place and in the amount 
applied for. We offer this to those who had not made use of the 
riparian rights. 

Mr. Saytor. Do you have any report or are there any figures in 
the report you referred to in your statement that would show us the 
amount of water used in the State of Mississippi by riparian owners? 

Mr. THompson. Not. as segregated as riparian owners, no, sir. I do 
have figures in my statement, which I said I did not want incor- 
porated into the record because of their bulk, but I have for the 
committee the entire history of the development of the law, the law 
itself, the maps showing the 114 million acres threatened under pres- 
ent Federal policy. I would like to leave that with the committee. 
We have here figures by counties for domestic uses, industrial uses, 
irrigation uses, municipal uses, recreation uses, commercial and fish 
culture uses, and their totals by county and by the State at the end 
of our second year of operation. These are those figures that can 
be verified in our records. I will be glad to leave these. I brought 
them for that purpose so that the committee might study them, if 
they so desire. 

Mr. Rocers. Without objection, the instruments referred to by Mr. 
Thompson will be included in the file for record purposes. 

Mr. Saytor. You say the Federal Government owns 1.5 million 
acres out of approximately 30 million acres? 

Mr. Tuompson. I believe it is 1,512,257.6. That is more or less 
accurate. 

Mr. Sartor. Are these lands which have been acquired by the Fed- 
eral Government or have they been in Federal ownership since Mis- 
sissippi became a State ? 

Mr. Tuompson. They are lands which have been acquired by the 
Federal Government. ‘Our concern is that since the first step has been 
made violating the 100-year tradition to touch reserved lands, that it 
is only one more step, stumbling or otherwise, until you reach acquired 
land. We believe in an ounce of prevention rather than trying to ob- 
tain a pound of cure. 

Mr. Sartor. You do not want to have several thousand people in the 
State of Mississippi sued such as they found necessary out in the 
Santa Margarita case; is that right? 

Mr. Tuompson. Yes, sir. I referred to that case in my testimony. 
For any purpose, minor or otherwise, we do not want the Federal 
Government taking away these rights we tried to establish. 

Mr. Sayvor. Thank you. 
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_ Mr. Rocers. Thank you, Mr. Thompson, for an excellent presenta- 
tion. 

The Chair now recognizes Judge O. F. Dent, of the Texas Board of 
Water Engineers. 

Judge Dent, you may bring Judge Sturrock to the witness stand 
with you if you think you can use his aid and assistance. 

I might say Judge Dent has done a remarkable job in Texas on our 
water problem as a member of the board of water engineers. We are 
very glad to have him before the committee. 

Judge Sturrock has long been associated with water problems in 
Texas, and I think he has held so many offices in connection with it 
that it would be hard to pinpoint them at this time, but I am sure 
this committee will remember him as former director of the National 
Reclamation Association. He has been before the committee many 
times. We are very happy to have both you gentlemen. 


STATEMENT OF OTHA F. DENT, MEMBER, STATE BOARD OF WATER 
ENGINEERS, STATE OF TEXAS 


Mr. Dent. Mr. Chairman, I am Otha F. Dent, a member of the 
State Board of Water Engineers for the State of Texas. I am appear- 
ing before this committee at this time to present a statement of the 
Honorable Price Daniel, Governor of Texas, and a former Member 
of the Congress. 

Perhaps in the interest of time, since copies of this have been 
passed to the committee, and in keeping with a heavy schedule that 
I know this committee has and in order to expedite the hearing, 
perhaps it would be well for me to just file the Governor's statement 
with you. 

Mr. Rocers. Without objection, Judge Dent, the statement will be 
included in the record at this point. You may read from it or make 
such observation .s you desire. 

(The statement of Governor Daniel, of Texas, follows :) 


STATEMENT OF PRICE DANIEL, GOVERNOR OF TEXAS 


Mr. Chairman and members of the committee, as Governor of Texas and a 
former Member of the Congress I consider proper State-Federal cooperation with 
reference to water rights and development to be one of the most important 
things for the future welfare and growth of our Nation. 

Proper cooperation on the Federal, State, and local levels can be obtained 
only when each level of government has adequate respect for the rights of the 
other governments concerned with this mutual problem. 

I agree with Chairman Rogers that the entire problem of Federal-State water 
rights should have the early and thorough consideratfton of the Congress. The 
need for action is prompted by a growing trend toward the “Federal supremacy” 
theory with relation to water rights, which could eventually undermine all co- 
operation and destroy vested rights of individuals and States. 

I call attention of the Committee to House Concurrent Resolution No. 30, Acts 
of the Regular Session of the 56th Texas Legislature, which read in part as 
follows: 

“Whereas recent decisions from the Federal courts and recent rulings from 
the U.S. Department of Justice have deprived States and persons of rights 
which said States and persons previously enjoyed, to regulate and control the 
use of the water in those respective States ; and 

“Whereas said decisions and rulings are further a part of a general pattern 
developing gradually into Federal supremacy and usurpation over water which, 
if continued, will destroy individul and States rights over water and substitute in 
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lieu thereof an all-powerful centralized government control thereover: Now, 
therefore, be it 

“Resolved by the House of Representatives of the State of Texas, the Senate 
concurring, That the Congress and President of the United States be, and they 
are hereby, urged and requested to take all necessary action to (1) preserve 
the water rights of individuals and the States and to prevent Federal usurpation 
of those rights; (2) to see that legislation is initiated and supported to reestab- 
lish to the individuals and to the States, the rights taken from them by the Fed- 
eral courts and the Justice Department; and (3) in every way possible re- 
affirm, renew, and defend the concepts that water rights are property rights 
and that these established rights, to the use of water, by a State or an individual, 
should not be taken away without due process of law and adequate compen- 
sation; and not only to recognize but give effect to the State’s ownership of its 
storm and flood waters and its other public waters as provided in the Texas con- 
stitution and require compliance with State laws in water developments by led- 
eral agencies by writing such requirements into all authorizing and appropriating 
acts relating to water development projects to be constructed by lIederal 
agencies.” 

I approved this resolution and fully agree with its contents and purposes. I 
submit copies thereof for the consideration of the committee. 

The problem with which this committee is concerned today, namely Federal- 
State relations in water use and development, is one of the most difficult and 
often frustrating problems which arise in a dual system of sovereignties. 

The problem is not only difficult but, when we contemplate the urgency which 
our increasing population together with the staggering increase in per capita 
demand which arises from our increased domestic, irrigation, and industrial 
use of water, we know the imperative necessity of finding rational and reasonable 
adjustments to make our Federal-State system operate for the benefit of all 
concerned. 

In seeking satisfactory cooperation between the Federal and State Govern- 
ments a few fundamental and well-established principles must be applied. 

The first principle is that the measure and extent of property rights in water 
has been and is determined by State laws enacted within the area of powers 
reserved to the States under the 10th amendment to the Constitution of the 
United States. 

The second principle is that jurisdiction vested in the Federal Government 
under the powers delegated to it by the Federal Constitution cannot be im- 
paired by State statutes. 

The National Government exercises sovereign power and prerogatives within 
the area of “delegated and limited” jurisdiction, and the States exercise sovereign 
power and prerogatives within the area of “reserved powers.” 

In the field of Federal-State relations with respect to water resources, de- 
velopment, and use, the most significant fact on the side of the Federal Govern- 
ment is the contrast between the position taken by the U.S. Supreme Court 
and the Justice Department, on the one hand, and the position taken by the 
U.S. Congress with reference to water rights established under State laws 
on the other. 

The Congress, in some 17 or 18 separate acts, beginning with the act of 
July 26, 1866 (14 Stat. 253), has censistently sustained the water rights under 
State laws. On the other hand, the decisions of the Supreme Court have 
varied from time to time and the Justice Department has vigorously and con- 
sistently championed Federal authority and prerogatives. 

One of the latest pronouncements of the Congress as to the right of the States 
to eontrol the appropriation, distribution, and use of waters within their 
boundaries is to be found in section 202(1) of Public Law 85-843, acts of the 
85th Congress, 2d session, creating the U.S. Study Commission on Texas, Intra- 
state Rivers, reading as follows: 

“Sec. 202. In carrying out the purposes of this title it shall be the policy 


‘of Congress to— 


(1) recognize and protect the rights and interests of the State of Texas 
in determining the development of the watersheds of the rivers herein 
mentioned and its interests and rights in water utilization and control 
as well as the preservation and protection of established uses”. [Emphasis 
supplied. | 

In my first message to the Texas Legislature after becoming Governor, I 
urged the establishment of a water resources planning division within the 
State board of water engineers for the purpose of formulating a statewide 
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coordinated and integrated water plan and program for Texas in cooperation 
with local and Federal agencies. A water planning division was established 
by the legislature. 

Senator Lyndon Johnson requested the Corps of Engineers, the Bureau of 
Reclamation, and the Soil Conservation Service to develop a so-called mockup 
plan for the development, conservation, and use of Texas water resources. [I 
directed the Texas Board of Water Engineers to enter in this joint undertaking, 
which resulted in a report entitled “Water Developments and Potentialities 
of the State of Texas” and printed as Senate Document No. 111, 85th Con- 
gress, 2d session. 

This was followed by the act of Congress, above referred to, establishing the 
U.S. Study Commission—Texas, the membership of which is made up of repre- 
sentatives from the several river basins wholly within Texas and one each 
from the Department of the Army, Department of Commerce, Department of 
Health, Education, and Welfare, Department of Agriculture, Department of 
Interior, and the Federal Power Commission. 

The Study Commission is charged with the duty of formulating a “basic, 
comprehensive, and integrated plan of development of the land and water re- 
sources within the area described in this section for submission to, and con- 
sideration by, the President and the Congress.” The Commission is cooperating 
with local and State agencies and with my office. 

One could not ask for better cooperation than Texas is receiving from the 
Corps of Engineers, the Bureau of Reclamation, and the Soil Conservation 
Service. Each of the agencies are complying with applicable State laws goy- 
erning the appropriation, distribution, and use of State waters. 

It is the policy of the Corps of Engineers not to contract for the sale of 
water from one of its reservoir projects unless the prospective purchaser has 
a permit from the State board of water engineers. 

The Soil Conservation Service requires those desiring to use water stored in 
the sediment pool of the upstream flood control dams to comply with applicable 
State law governing the appropriation and use of public waters. 

And, of course, the Bureau of Reclamation complies with the applicable State 
laws. 

The first water appropriation act in Texas was adopted in 1889. In 1913 the 
legislature created the Texas Board of Water Engineers and adopted a com- 
prehensive water code. Since then our State has experienced a tremendous 
agricultural, municipal, and industrial growth. There are about 7 million acres 
of land under irrigation. These farmers and many industries and cities are 
dependent on water supplies granted them under State law. 

Due to recognition by the Congress over a period of more than 90 years of the 
rights of the States to control the appropriation, distribution, and use of waters 
within their boundaries, I hope the Congress once and for all will enact neces 
sary legislation to preserve and protect the water rights of individuals and 
States and prevent the confiscation of such rights under the theories of ‘Federal 
supremacy” and “paramount rights” so vigorously advanced by the Justice De 
partment and supported in recent decisions of the Supreme Court. 

I have read H.R. 5555 by the chairman of the committee. I understand that 
it is the same as H.R. 5587, H.R. 5618, H.R. 5718, and H.R. 5748. I also under- 
stand that these bills are being sponsored by the American Farm Bureau Fed- 
eration, and I wish to commend the bureau its action. 

I urge the committee’s favorable consideration of legislation proposed in H.R. 
5555 in the interest of those areas of the Nation whose lifeblood is dependent 
on water rights granted under State laws. 


Mr. Denv. Governor Daniel is deeply interested and vitally con- 
cerned with the issue that is before this committee at this time. In 
Governor Daniel’s statement he makes reference to a house concur- 
rent resolution passed by the 56th legislature at its regular session this 
year. I would like to hand to the members of this committee and to 
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you, Mr. Chairman, for the record, a certified copy of this resolution 
which we in Texas fee] expresses the thinking of the people in Texas 
as to the trend, the accelerated trend, of encroachment of a higher 
level of government upon the sovereignty of the States. Price Daniel 
is giving his all to develop the water resources of Texas. 

Mr. Rocers. Did you desire that this concurrent resolution be in- 
cluded in the record # 

Mr. Denr. Yes, this certified copy. 

Mr. Rocers. Without objection, the certified copy will be included 
in the record at this point. 

(The document referred to follows :) 

[H.C.R. No. 30} 


House CONCURRENT RESOLUTION 


Whereas recent decisions from the Federal Courts and recent rulings from 
the U.S. Department of Justice have deprived States, and persons, of rights 
which said States and persons previously enjoyed, to regulate and control the 
use of water in those respective States ; and 

Whereas said decisions and rulings are further a part of a general pattern 
developing gradually into Federal supremacy and usurpation over water, which, 
if continued will destroy individual and States rights over water, and substitute 
in lieu thereof an all-powerful centralized government control thereover: Now, 
therefore, be it 

Resolved by the House of Representatives of the State of Texrus, the Senate 
concurring, That the Congress and President of the United States be, and they 
are hereby urged and requested to take all necessary action to (1) preserve 
the water rights of the individual and the States and to prevent Federal usurpa- 
tion of those rights; (2) to see that legislation is initiated and supported to re- 
establish to the individuals and to the States, the rights taken from them by the 
Federal courts and the Justice Department; and (3) in every way possible re- 
affirm, renew, and defend the concepts that water rights are property rights and 
that these established rights, to the use of water, by a State or an individual, 
should not be taken away without due process of law and adequate compensa- 
tion; and not only to recognize but give effect to the State’s ownership of its 
storm and flood waters and its other public waters as provided in the Texas 
constitution and require compliance with State laws in water developments by 
Federal agencies by writing such requirements into all authorizing and appropri- 
ating acts relating to water development projeets to be construed by Federal 
agencies ; and, be it further 

Resolved, That certified copies of the above be promptly transmitted to the 
President and Vice President of the United States, Speaker of the House of 
Representatives of the Congress, chairman of the U.S. Senate and House Com- 
mittees of Interior and Insular Affairs, U.S. Senator Lyndon B. Johnson, U.S. 
Senator Ralph Yarborough, and to the Members of the Texas delegation in the 
House of Representatives in the Congress of the United States; and, be it 
further 

Resolved, That our two Senators (Honorable Lyndon B. Johnson and Hon- 
orable Ralph Yarborough) and the several Members of the House of Repre- 
sentatives from Texas (the Honorables: Wright Patman, Jack B. Brooks, Lindley 
Beckworth, Sam Rayburn, Bruce Alger, Olin E. Teague, John Dowdy, Albert 
Thomas, Clark W. Thompson, Homer Thornberry, W. R. Poage, Jim Wright, 
Frank Ikard, John Young, Joe M. Kilgore, J. T. Rutherford, Omar Burleson, 
Walter Rogers, George H. Mahon, Paul J. Kilday, O. C. Fisher, and Robert Casey ) 
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be and they are hereby requested individually, or acting as the delegation from 
Texas, to work for the introduction of or cause to be introduced and use their 
best efforts to procure the passage of legislation providing for the foregoing. 
BEN RAMSEY, 
President of the Senate. 
WAGGONER CARR, 
Speaker of the House. 
I hereby certify that H.C.R. No. 30 was adopted by the House on April 2, 
1959. 
DoroTrHy HALLMAN, 
Chief Clerk of the House. 
I hereby certify that H.C.R. No. 30 was adopted by the Senate on April 9, 
1959. 
CHARLES SCHNABEL, 
Secretary of the Senate. 
Approved April 20, 1959. 
Price DANIEL, Governor, 
Filed in the office of the Secretary of State, 11:55 o’clock April 21, 1959. 
ZOLLIE STEAKLEY, 
Secretary of State. 
THE STATE OF TEXAS 


SECRETARY OF STATE 


I, Zollie Steakley, Secretary of State of the State of Texas, do hereby certify 
that the attached is a true and correct copy of the following described instru- 
ments on file in this office: House Concurrent Resolution No. 30, 56th Legislature, 
Regular Session, 1959, as signed by the Governor on April 20, 1959, and filed for 
record in this office on April 21, 1959. 

In testimony whereof, I have hereunto signed my name officially and caused 
to be impressed hereon the seal of State at my office in the city of Austin, this 
16th day of July A.D. 1959. 


[SEAL] 

ZOLLIE STEAKLEY, 
Secretary of State. 

Mr. Dent. Price Daniel during his tenure as Governor has per- 
haps placed more bills before the Texas Legislature to the ultimate 
end of developing the water resources of the State than any Governor 
preceding him. We recognize in Texas that the economy of our 
State is based upon the limitations of our ability to put the waters 
of Texas to beneficial use. We recognize in regard to the economy 
of the United States the extent to which it rests upon the ability of 
the States to place their waters to beneficial use. 

Mr. Chairman, I have another statement that I was hoping to pre- 
sent, according to your schedule, at a later hour where I more or less 
speak for the board of water engineers. I am reluctant to expand 
upon the statement of the Governor because I feel it is self-sustaining 
and will stand on its own; but at a later hour, according to your 
schedule, I would like to appear before this committee again and 
express to the committee our feeling of the State Board of Water 
Engineers of Texas. 

Mr. Rocrrs. Judge Dent and Judge Sturrock both discussed with 
me the fact that in their appearance before the committee they will 
appear at a later date, I believe on Wednesday it is scheduled, in 
another capacity. Do you care to make any further observation at 
this time ? 

Mr. Dent. I feel not. I feel the Governor’s statement here is self- 
evident and I do not feel at liberty to expand upon his statement. I 
would rather wait until a later hour that will fit with your schedule. 

Mr. Rogers. Thank you, sir. We appreciate your presenting the 
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Governor’s statement. I think everyone in the United States who is 
familiar with the water problem has appreciated what the Governor 
of Texas, the Honorable Price Daniel, has done to rectify the many 
situations that have gotten out of hand. 

Mr. Dent. I want to say this. The Governor feels this matter be- 
fore this committee at this time is of such importance that he desired 
that he have the time himself to come and appear before this com- 
mittee. However, this is the second working day in the third-called 
session and circumstances prohibited his presence before this 
committee. 

Mr. Rocers. I had hoped and I had discussed his being before the 
committee. We are sorry he could not be here but I will say he has 
an excellent alter ego to appear in his behalf. 

Judge Sturrock, do you have anything to add at this time or do 

ou want to wait? 

Mr. Sturrock. Not with reference to the Governor’s statement. In 
view of your crowded schedule, I would be glad to present my state- 
ment this afternoon, although I do not have sufficient copies for the 
committee. I only have three copies of my statement with me. The 
others are at the hotel. 

Mr. Rogers. I think probably it would be better if you presented it 
on Wednesday when the other witnesses in that category are scheduled. 

Mr. Sturrock. Very well. 

Mr. Rocers. The Chair observes the presence of our colleague, Mr. 
Dixon of Utah. 

Mr. Dixon, whatever statement you want to file, authority to place 
that in the record was granted this morning by the Chair so that your 
statement will appear in the record in the order as listed on the 
appearance of the witnesses. Did you have anything further to say 
on it? 

Mr. Dixon. Yes, if I might have 2 or 3 minutes. 

Mr. Rocers. You go right ahead. 


STATEMENT OF HON. HENRY ALDOUS DIXON, A REPRESENTATIVE 
IN CONGRESS FROM THE FIRST DISTRICT OF UTAH 


Mr. Dixon. Mr. Chairman, I should like just to read our Governor’s 
) J 

statement inasmuch as he is in Russia. It was before the National 

Reclamation Association in Texas last November. It reads: 


* * * our national water policy must recognize States’ rights, and that they 
are paramount. To try to superimpose a national water law on the long-estab- 
lished law of our various States would produce chaos. This is especially true 
in the West, where a cloud would be cast over every established water right. 
Every part of our western economy is based on water rights established under 
our various State laws, and the upsetting of these rights could topple our whole 
social and economic structure. 

As we too well know, such a possibility is more than an unpleasant dream. 
The Pelton Dam and Hawthorne cases clearly show that there are powerful 
forces in Washington that are seeking to have State water laws made subject 
to the dictum, and even the whim, of Federal agencies. 

Historically, the U.S. Congress has consistently recognized the vital necessity 
to leave State water laws inviolate. Whenever the Congress has charged a 
Federal agency—the Bureau of Reclamation, for example—with the task of 
constructing a water project, it has taken particular pains to make it clear 
that all development must be in strict accordance with the water laws of any 
and all States affected by the project. 
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On the other hand, the U.S. Supreme Court has taken a different—and often 
frightening—viewpoint: The Court has apparently based its interpretations 
on the so-called commerce clause of the United States Constitution. This 
clause, in article I, section 8, of the Constitution, states that Congress shall have 
the power “to regulate commerce with foreign nations, and among the several 
States and with Indian tribes.’’ Now that statement appears to have no rela- 
tion whatever to the development or use of a supply of water, or to State laws 
governing the appropriation of water. But the quoted clause has been inter- 
preted by the Court to mean that the Congress has authority over all navigable 
waters; later the interpretation was broadened to include all water that might 
be made navigable; and finally—and, to me, ridiculously—to include all waters 
that fiow into waters that are, or might be made, navigable. The U.S. Depart- 
ment of Justice now appears to have taken this seemingly far-fetched line of 
reasoning a step further toward ultimate absurdity, and holds that the Federal 
Government—through any of its bureaus or agencies—can with impunity disre- 
gard and violate the water laws of any State. 

The implications of this theory being ultmately upheld and carried into action 
are terrifying to contemplate. It could mean the end of orderly progress in 
our Western States. 

The one way we may be able to remove this danger—and remove it perma- 
nently, as we must—is to get the Congress to enact clear and specific legislation 
covering the subject. Even the Supreme Court unequivocally recognizes the 
authority of the Congress in this area—even though the Court has been curiously 
blind to the intent of Congress, as expressed in a long line of legislative enact- 
ments beginning with the act of July 28, 1966, which recognized the doctrine 
of appropriation and the Desert Land Act of July 9, 1887. The Congress 
should make it forever clear that State water laws are to be respected by the 
Federal Government, and all its agencies, and leave no loopholes for devious 
interpretation. * * * 


The public-land States stand in an extremely precarious position, 
one from which they could easily and quickly slip to complete Federal 
control of their water rights. The Pelton Dam case in Oregon 
has caused grave concern to water users of public-land States. For 
example, the threatened loss of their water rights has upset all of the 
Farm Bureau locals of Utah and consequently resulted in resolutions 
from the Farm Bureau itself to pass legislation for the protection of 
State water rights. 

Utah Wool Growers resolved as follows: 

We stoutly affirm and support the theory and practice of State ownership of 


and all water originating within that State’s boundary. We earnestly condemn 
any and all efforts to change or confuse the theory of rights. 





Next to the problem of inflation and labor reform legislation, I 
have had more letters from my constituents urging legislation to 
preserve our State water rights. The National Cattlemen’s Asso- 
ciation passed the following resolution : 


Whereas for nearly a century it has been the settled rule that western water 
rights are dependent on and determined by State law ; and 

Whereas since 1866 Congress has recognized such soveriegn rights; and 

Whereas said State water rights are now in jeopardy because of the decision 
of the Supreme Court of the United States in the Pelton Dam case: Therefore 
be it 

Resolved, That we urge Congress to pass S. 863, 85th Congress, which would 
by law reaffirm the rights of the States to control, supervise, and adjudicate 
their water. 
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The Utah Legislature passed the following resolution January 29 
and 30, 1959: 


A CONCURRENT RESOLUTION Memorializing the Congress and President of the United 
States to safeguard and preserve established State and individual rights to the use of 
water within the separate States 
Be it resolved by the Legislature of the State of Utah, the Governor coneurring 

therein: 

Whereas recent decisions from the Federal courts and recent rulings from 
the U.S. Department of Justice have deprived States, and persons, of rights 
which said States and persons previously enjoyed, to regulate and control the 
use of the water in those respective States ; and 

Whereas said decisions and rulings are further a part of a general pattern 
developing gradually into Federal supremacy and usurpation over water, which, 
if continued, will destroy individual and States rights over water, and sub- 
stitute in lieu thereof an all powerful centralized government control thereover : 
Be it therefore 

Resolved by the 33d Legislature of the State of Utah, the Governor concur- 
ring therein, That the Congress and President of the United States and the 
representatives of Utah in the Congress of the United States be, and they are 
hereby urged and requested to take all necessary action to (1) preserve the 
water rights of the individual and the States and to prevent Federal usurption 
of those rights; (2) to see that legislation is initiated and supported to reestab- 
lish to the individuals and to the States, the rights taken from them by the 
Federal courts and the Justice Department; and (3) in every way possible 
reaffirm, renew, and defend the concepts that water rights are property rights, 
and that these established rights, to the use of water, by a State or an individual, 
should not be taken away without due process of law and adequate compensa- 
tion: Be it further 

Resolved, That certified copies of the above be promptly transmitted to the 
President and Vice President of the United States, Speaker of the House of 
Representatives of the Congress, chairman of the U.S. Senate and House Com- 
mittees of Interior and Insular Affairs, U.S. Senator Wallace F. Bennett, U.S. 
Senator Frank E. Moss, U.S. Representative Henry A. Dixon, and U.S. Repre- 
sentative David S. King. 

One of the principal foundations of the U.S. Constitution is the 
protection of private property against loss ened due process of 
law, yet to our western farmers the protection of water rights is just 
as important as the protection of private property is or was to any 
group of American citizens. 

I surely hope that Congress will act forthrightly to enact H.R. 5618 
or similar bills to protect existing State water rights against Federal 
encroachment. 

I have referred to the above resolutions and correspondence which 
Ihave received to demonstrate to you members of the House Irrigation 
Subcommittee the enormous interest which the rural people of my 
own and other Western States have in this program. Why do they 
have this anxiety? The answer is clearly demonstrated by the fact 
that the settled principles of water rights as being controlled by State 
law which had their origin almost a century ago, in 1886, have been 
overthrown by recent court cases. 

I have an article here on the subject of water rights which I think 
is pertinent and would request that it be included in 1 the record. 

Mr. Rocers. Without objection, it will be included in the record 
at this point. 

(The article referred to follows:) 


How important is settled water law to the future of our Nation? Former 
Chief Justice of the Supreme Court, Edward D. White, wrote in 1895: 

“Teach the lesson that settled principles may be overthrown at any time and 
confusion and turmoil must ultimately result. * * * Break down this belief and 
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let it be felt that on great constitutional questions this Court is to depart from 
the settled conclusions of its predecessors, and to determine them all according 
to the mere opinions of those who temporarily fill its benches, and our Constitu- 
tion will, in my judgment, be bereft of its value and become a most dangerous 
instrument to the rights and liberties of the people.” 

Is it possible that we have now reached the stage described by Justice White 
63 years ago? One cannot help but wonder when an analysis is made of some of 
the recent decisions of the Court as they relate to our water resources. 

Perhaps you are saying to yourself, “Federal supremacy is nothing more than 
a theory ; it has no application to me; no rights have been threatened or destroyed 
in my area.” Let us look at the record and then make a decision. 

Soon after the Supreme Court’s decision in the Pelton Dam case the so-called 
Hawthorne case broke into the news. Adjacent to the town of Hawthorne in the 
State of Nevada, the Navy Department operates an ammunition depot on reserved 
Federal lands. At the time of the Pelton decision, the Navy Department was in 
the process of applying to the State for a water right to make use of underground 
water. Following the Pelton decision the Justice Department advisea the 
Navy that it was not necessary for them to obtain a water right under State law 
since the ammunition depot was located on reserved land. 

In compliance with the advice of the Justice Department the Navy withdrew 
its application for a water right and proceeded to use water to which the town 
of Hawthorne held a prior right. This case was before the U.S. district court, 
and on August 27, 1958, the U.S. district judge ruled that the Federal Government 
did not have to comply with State water laws; in other words, a decision sup- 
porting the contention of the Justice Department. 

This is an excellent example of the Federal supremacy theory in action and 
may have even more far-reaching effects on State control of water than previous 
decisions since groundwater is the main source of the base flow of streams. 

The justice Deprtment’s apparent determination to subordinate private water 
rights to Federal authority is clearly evident in the Santa Margarita case in 
southern California. This case has been before the Federal courts in California 
for the past several years, however, in the spring of 1958 it came to a very 
serious point. 

The controversy over the rights to the use of water in the Santa Margarita 
River started during World War II when the Federal Government purchased 
the Santa Margarita Ranch as the site for Camp Pendleton, a Marine Corps base. 
The ranch was not an irrigated area, and the question immeditely developed as 
to the amount of water that went with the land. 

Starting in April of this year the Justice Department, through U.S, 
marshals, started serving summonses to thousands of landowners and water 
users in the entire area to prevent their continued use of water rights which had 
been established for many years under California laws. The summonses were 
served during all hours of the day and night. Many farmers were awakened 

in the middle of the night to be served with a summons about the size of the 
old Sears, Roebuck & Co. catalog, a document which few of them understood. 

The suit in which these summonses were served, asked the Federal district 
court to rule that all the rights to the use of water asserted by the defendants 
are subject and subordinate to the right of the Federal Government to the 
continued and undiminished flow of the river, including the rights to under- 
ground water. In other words, the Justice Department asked the Court to stop 
all water users from their continued use of both surface and underground 
water. Do you realize what this means to farmers in a desert area? What will 
happen to property values in the Santa Margarita Valley if the request of the 
Justice Department is upheld? 

Each defendant was informed that unless he answered the complaint within 
20 days, his right to assert any claim to the use of water would be gone forever. 

It is extremely difficult to believe that such a thing as is presently going on 
in the Santa Margarita Basin could happen in America—that an individual's 
right to the use of water, a right which had been lawfully acquired under laws 
of the State, can be claimed by an all-powerful Federal Government without 
payment of compensation to the individual water users. But it has happened 
within the nest few months. It is the cold hard facts of the Federal supremacy 
theory in water. 


Mr. Dixon. Thank you very much, Mr. Chairman. 
Mr. Rocers. Thank you, Mr. Dixon. 
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The Chair now recognizes Mr. K. C. Dodson, director of research 
and legislation, Tennessee Farm Bureau Federation. 


STATEMENT OF K. C. DODSON, ON BEHALF OF HON. BUFORD 
ELLINGTON, GOVERNOR, STATE OF TENNESSEE 


Mr. Dopson. Thank you, Mr. Chairman. If we might clarify a 

int regarding the introduction, I appear solely as the personal repre- 
sentative of the Governor of Tennessee, the Honorable Buford Elling- 
ton, and at his request. 

Mr. Rogers. The record will so show. We are glad to have you in 
that or any other capacity. 

Mr. Dopvson. Thank you. The statement of the Governor I can 
read in 6 minutes, and with your permission I would prefer to do so. 

Mr. Rocers. If you desire to, you go right ahead. 

Mr. Dopson. It is my privilege to appear before this committee as 
a representative of the Governor of Tennessee, the Honorable Buford 
Ellington. The subject of water rights, which this committee is study- 
ing and on which legislation is being considered, is one of direct and 
vital interest to the State of Tennessee and to all Tennesseans. May 
I thank this committee for giving us the opportunity to express the 
views of our people on this most vital topic and to appear in support 
of H.R. 5555 and similar bills recognizing the authority of States to 
control, appropriate, use, or distribute water within their boundaries. 

We in Tennessee are most fortunate, waterwise, in many respects 
by virtue of having very good rainfall and in most areas adequate 
underground supplies of water. Yet, with this good fortune, we like 
all other areas of this Nation have the problems which are created by 
an expanding population, an expanding economy, growing industrial 
communities, and the progressive application of irrigation technology 
on our farms. All these bring pressure for an increasing supply of 
good, clean water. Our problems, like others of the humid eastern 
areas, are those of too much water at certain times of the year in some 
areas and too little water at other times of the year in some areas. 
These factors, coupled with the occurrence of some unusually dry 
seasons in recent years, makes Tennessee conscious of the fact that 
major water problems are developing. Asa result, discussions began 
as to what Tennessee could do to conserve its water resources and pre- 
vent the occurrence of a water shortage. Let me hasten to add that 
since those drought years, our most recent years have given us ample 
rainfall and distribution so that the acuteness of the situation has been 
alleviated. Thus we have been permitted to study our situation with- 
out pressure for emergency action. 

Tennessee, cognizant of its obligation to its citizens in the field of 
water and water resources, and its duty to insure its citizens the con- 
tinued right to use water and to protect their investments made in de- 
velopment and control, took action through the Tennessee General 
Assembly in 1955 to establish the Tennessee Water Policy Commis- 
sion. This commission was established for the purpose of making a 
comprehensive, statewide study of Tennessee’s water resources and 
needs. As a result of this study, the 1957 session of the assembly 
continued the commission and its studies and provided sufficient funds 
for the employment of a staff of engineers and geologists. Although 
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changed in title to the division of water resources, Tennessee now 
has a permanent division and staff for continuing the inventory, study 
and development of recommendations for State legislation to meet the 
needs of the people of Tennessee in the field of water, water rights, 
and water resources. This we believe to be our State’s responsibility 
to our citizens, and this we believe our State can best do for our citi- 
zens because it is our problem. 

In recent months there have been many reports of court decisions 
and administrative actions indicating a trend toward the idea that 
much of the water in our Nation is the property of the Federal Gov- 
ernment and that States and individuals are only using these water 
resources at the will and pleasure of the Federal Government. The 
people of Tennessee do not accept this theory of Federal ownership 
and are vitally opposed to any proposition which will enhance it. Ags 
evidence of this feeling, the 1959 session of the Tennessee General As- 
sembly adopted Joint House-Senate Resolution No. 45, copy of which 
is attached as appendix I, which urged and requested the Congress and 
the President of the United States to take all necessary action to: 

1. Preserve the water rights of the individual and the States and to 
prevent Federal usurpation of these rights. 

2. To see that legislation is enacted and supported to recognize 
and protect rights of individuals and States which have been taken 
from them by the Federal court and the Justice Department. 

3. In every way possible reaffirm, renew, and defend the concepts 
that water rights are property rights and that these established rights 
to the use of water by a State or individual should not be taken away 
without due process of law and adequate compensation. 

It is our belief in Tennessee that water rights are just one in the 
field of rights which belong to the States and to individuals and that 
any attempt to take away or weaken any right of a State is to weaken 
all rights of a State. If we are correct in our review of history, Con- 
gress has had and has demonstrated its responsibility down through 
the years by legislating on water rights in such a manner as to assure 
that States rights in this field would be recognized and upheld. We 
agree with this viewpoint and urge Congress to continue to assume 
this reponsibility in this same manner. As Members of Congress, 
you are the representatives of the people and we in Tennessee firmly 
believe that the people themselves desire a continuation of the recog- 
nition of this right of the individual and the States to the use of water 
as any other property right is permitted and protected. 

We in Tennessee look upon the water problem and the many pro- 
posals which we hear about from two standpoints : 

1. The philsophy of Government involved: This Nation was built 
and became the envy of the world on the principle of the individual 
ownership and use of all kinds of property, of which the right to use 
water isone. We have no desire whatsoever in Tennessee to abandon 
the principle which has brought our Nation to this high peak in the 
world of nations, rather it is our desire to continue on this premise and 
to strengthen and protect those things which have helped us to make 
this accomplishment. Foremost of these, we believe is the right of 
the individual and the rights of the separate States to function and 
to handle their problems appropriate to the needs and desires of the 
people. Philosophy to the contrary we reject and will strongly oppose. 
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9. The second factor is the economic effect the problem or the solu- 
tion might have upon the ownership of the land: In most parts of 
our country, perhaps more so at present in some than in our humid 
eastern areas including Tennessee, he who controls the water is the 
real ruler of the land. Land without water is useless, therefore, 
whoever controls the water controls the land. To control the water 
is also to control the location of industry which in turn exercises con- 
trol over the location and concentration of people—it is the power to 
change the economy of an area or kill off an area altogether. 

The way we control and administer our water rights and resources 
may well determine the future of our economy and perhaps even the 
destiny of our Nation. The decisions we make today are most vital 
to the life of every American. Let us make these decisions wisely. 

On behalf of the Governor and the people of Tennessee we in- 
vite your sincere consideration of these views. We urge you to build 
on the foundation that has given us strength and to protect the right 
of the individual to own property and to strengthen the right of the 
State to protect that right for him. Water rights are property rights 
and like any other property should be protected and not taken away 
without compensation. Let us not change that philosophy. Rather 
let us nail it down by clear-cut congressional legislative action so 
that future generations may enjoy the same wonderful privileges and 
opportunities which you and I have had as American citizens. 

On behalf of Governor Ellington may I thank you for the oppor- 
tunity of presenting these views for the State of Tennessee. 

(The attachment to Mr. Dodson’s statement follows :) 





JOINT HouskE-SENATE RESOLUTION 45 


A CONCURRENT RESOLUTION Memorializing the Congress and President of the United 
States to safeguard and preserve established State and individual rights to the use of 
water within the separate States 


Be it resolved by the 81st General Assembly of the State of Tennessee, the 
Governor concurring therein: 

Whereas recent decisions from the Federal courts and recent assertions from 
the U.S. Department of Justice have deprived States and persons, of rights 
which said States and persons previously enjoyed, to regulate and control the 
use of the water in those respective States; and 

Whereas said decisions and assertions are further a part of a general pattern 
developing gradually into Federal supremacy and usurpation over water, which, 
if continued will destroy individual and States rights over water, and substitute 
in lieu thereof an all-powerful centralized Government control thereover: 
Be it therefore 

Resolved by the 81st General Assembly of the State of Tennessee, the Governor 
concurring therein, That the Congress and President of the United States and 
the Representatives of Tennessee in the Congress of the United States be, and 
they are hereby urged and requested to take all necessary action to (1) pre- 
serve the water rights of the individual and the States and to prevent Federal 
usurpation of those rights; (2) to see that legislation is initiated and sup- 
ported to recognize and protect rights of individuals and States which have been 
taken from them by the Federal courts and the Justice Department; and 
(3) in every way possible reaffirm, renew, and defend the concept that water 
rights are property rights and that these established rights, to the use of water, 
by a State or an individual, should not be taken away without due process of 
law and adequate compensation ; be it further 

ResoWwed, That certified copies of the above be promptly transmitted to the 
President and Vice President of the United States, Speaker of the House of 
Representatives of the Congress, chairman of the U.S. Senate and House Com- 
mittees of Interior and Insular Affairs, U.S. Senator Albert Gore, U.S. Senator 
Estes Kefauver, U.S. Representatives B. Carroll Reece, Howard H. Baker, James 
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B. Frazier, Jr., Joe L. Evins, J. Carlton Loser, Ross Bass, Tom Murray, Robert 
A. Everett, and Clifford Davis. 

Passed: March 17, 1959. 

Signed by Governor: March 19, 1959. 

Mr. Rogers. Thank you, Mr. Dodson, for an excellent statement, 
We hope you will extend the thanks of this committee to Governor 
Ellington. 

Mr. Dopson. Thank you; I will be most happy to do so. 

Mr. Rogers. Are there any questions? The gentleman from Penn- 
sylvania, Mr. Saylor. 

Mr. Sartor. The first question I want to ask you is whether or not 
this new Commission, which has been appointed by your legislature 
and which is now functioning under the act which you have referred 
to, has made any differentiation between surface water and subsurface 
water. 

Mr. Dopson. To that point you understand, of course, we are only 
in the study stage and have not legislated. We are endeavoring to 
make some combination studies but with major emphasis at this point 
and up to this time on surface water. We have gotten a little, and 
not as thoroughly as we intend to, into ground water. We are watch- 
ing Mississippi rather closely and are trying to profit by what they 
havedone. How far we will go with ground water on our first attempt 
at legislation remains to be seen. I would rather suspect that, how- 
ever, like Mississippi, we will deal primarily with surface water in 
the beginning. 

Mr. Sartor. Can you tell us approximately how much land the 
Federal Government owns in the State of Tennessee ? 

Mr. Dopson. No, sir; I cannot. I could have looked that up, but 
Ididnot. There are quite a few installations, however. 

Mr. Sartor. What effect has the Tennessee Valley Authority had 
on waters in the State of Tennessee ? 

Mr. Dopson. We think in many respects, with the constructions 
that have been placed there, they have given us water supplies in 
some seasons of the year that otherwise we would not have had, and 
in other seasons controlled excess waters in the area. 

If you are thinking particularly of this question of water rights, 
to this point we have had no conflicts. Any question that have come 
up, fortunately we think, the State administration and TVA have 
been able to work out with a minimum of effort. 

Mr. Sartor. Has anyone in the Tennessee Valley Authority to your 
knowledge tried to claim ownership to the water that has been im- 
pounded in the dams in the Tennessee Valley ? 

Mr. Dopson. To my knowledge, no, sir; I have never heard it 
expressed. 

Mr. Sartor. Do you know whether or not they have objected to 
anyone removing from the stream water to which they would be 
entitled by virtue of their riparian ownership ? 

Mr. Dopson. I have only heard of one instance, which was several 
years ago, with regard to one farmer who wished to place an irriga- 
tion system so as to take water out of the lake. That was resolved— 
the details I am not familiar with, this is second- or third-hand infor- 
mation so far as I am personally concerned—but he worked it out 
with the TVA. I am not sure of the details, but the gentleman did 
irrigate. 
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Mr. Sartor. Is he, to the best of your knowledge, still irrigating ? 

Mr. Dopson. The gentleman died a couple of years ago. 

Mr. Sartor. That is all. 

Mr. Rocers. Are there any questions? If not, thank you very much, 
Mr. Dodson. 

Did you want the joint house-senate resolution attached to your 
statement to go in the record as part of it? 

Mr. Dopson. Asa part of the statement, yes, sir. 

Mr. Rocers. Without objection, it will be included as a part of 

our statement. Thank you very much, Mr. Dodson. 

The Chair recognizes now the representative from the State of 
Florida, Mr. John W. Wakefield, director of the department of water 
resources. The committee is very glad to have you, Mr. Wakefield, 
and looks forward to your presentation for the State of Florida. 


STATEMENT OF JOHN W. WAKEFIELD, DIRECTOR, DEPARTMENT 
OF WATER RESOURCES, STATE OF FLORIDA 


Mr. WakerteLp. Thank you, Mr. Chairman. 

Mr. Chairman and members of the committee, the control and con- 
servation of water resources in Florida is the responsibility of the 
State board of conservation, which consists of the Governor and a 
six-member cabinet elected by the people. 

The State board of conservation has authorized us to present a 
prepared statement which they have approved, which has been filed 
with your committee staff. 

Mr. Rocers. Do you want that included in the record at this point? 

Mr. WAKEFIELD. Yes, sir. 

Mr. Rocers. Without objection, it will be included in the record. 

(The prepared statement of Mr. Wakefield follows:) 


VIEWS OF THE STATE OF FLORIDA IN Support oF H.R. 4567, H.R. 5555, H.R. 1234, 
AND H.R. 2363, 86TH CONGRESS 


By John W. Wakefield, director, Department of Water Resources of the State of 
Florida 


Mr. Chairman and gentlemen of the committee, the Legislature of the State of 
Florida has declared the following to be the water policy of the State of Florida 
(sec. 1, ch. 29748, Laws of Florida, 1955) : 

(a) Waters in the State are a natural resource. 

(b) The ownership, control of development, and use of waters for all beneficial 
purposes is within the jurisdiction of the State which in the exercise of its 
powers may establish measures to effectuate the proper and comprehensive util- 
ization and protection of the waters. 

(c) The changing wants and constantly increasing needs of the people of the 
State may require the water resources of the State to be put to beneficial uses 
to the extent of which they are most reasonably capable and therefore the waste 
and unreasonable use of water should be prevented and the conservation of water 
should be accomplished. 

(d) The public welfare and interest of the people of the State require the 
proper development, wise use, conservation, and protection of water resources 
together with the protection of land resources affected thereby. 

(e) The State should make a careful and comprehensive study before enacting 
any legislation affecting the matters heretofore stated in this act. 

Implementing the declared policy, the Legislature of Florida in 1957 adopted 
the water resources law (secs. 373.071 through 373.251, Florida Statutes, 1957). 
Both the policy and the water resources law affirm that Florida considers its 
waters to be a natural resource to be used for the maximum benefit of its citizens 
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and to be protected from unwarranted waste and unreasonable use. The water 
resources law, however, states (sec. 373.101): “The present property rights of 
persons owning land and exercising existing water rights appertaining thereto 
shall be respected and such rights shall not be restricted without due process of 
law nor divested without payment of just compensation * * *.” 

The water resources law of Florida is administered by the State board of con- 
servation, consisting of the Governor, the secretary of state, the commissioner of 
agriculture, the State treasurer, the comptroller, the attorney general, and the 
superintendent of public instruction, all elected by the voters of the State at 
large. The law empowers the board to authorize the capture, storage, use, and 
diversion of water in excess of defined average minimum quantities by others 
than owners of riparian lands; provided that such capture, storage, use, or 
diversion will not interfere with existing reasonable uses. 

The department of water resources Serves as an executive agency and a tech- 
nical adviser to the State board of conservation. In this instance, the State 
board of conservation has authorized me to express these views on H.R. 5555, 
H.R. 1234, H.R. 4567, and H.R. 2363, all of the 86th Congress, Ist session, and 
these views thus constitute the official views of the executive branch of the 
government of the State of Florida. 

Of the four bills listed above, two, namely H.R. 2636 and H.R. 4567, refer 
primarily to States lying west of the 98th meridian and as such do not affect 
the State of Florida. H.R. 2363 defines the area of application to those States 
lying west of the 98th meridian and H.R. 4567 is concerned with the with- 
drawal or reservation of public lands, most of which are contained in the 
17 Western States. We are, however, concerned that this legislation will be 
accepted as a substitute for H.R. 5555 or H.R. 1234 without removal of the 
wording which restricts its application to the Western States. 

We are primarily interested in and strongly endorse H.R. 5555 and (or) 
H.R. 1234. Both of these bills are general in application and accomplish the 
same desirable benefits for all of the States that the other two bills accom- 
plish only in the Western States. We wish to strongly affirm that the State 
of Florida, with its modified riparian rights policy, is just as concerned about 
the preservation of water rights as is any of the Western States. 

Florida is fortunate to have bountiful supplies of both surface and under- 
ground waters, but we also have a tourist economy based almost entirely on 
the attractiveness of our climate and our waterways. Our agriculture economy, 
especially citrus, is dependent on the abundance of the water resources and 
on the semitropical climate that prevails in central and south Florida. Our 
permanent population is increasing with such great rapidity that we expect 
to double or 1950 population before 1965. Industrial growth likewise increases 
steadily and is dependent on bountiful water resources. The use of irrigation 
for agricultural purposes is expected to double by 1970. All of these facts 
indicate greatly increased water use. We have plenty of water to meet these 
uses if we plan soundly and take necessary action to conserve available water 
and to distribute this water equitably for all beneficial uses. 

It is obvious that there must be long-range planning and management of 
water resources. This cannot be accomplished by the State if the Federal 
Government has the power to override authorized and legal water rights by 
usurping the water for other uses. It is our premise that one agency must have 
overall authority for water resource planning and execution and that such 
planning will more nearly serve the needs of the people if that agency is at 
the State level. 

We urge that the committee take favorable action on H.R. 5555 and H.R. 1234. 


Mr. WakerieLp. As a supplement to that we have attached a copy 
of our water policy and water resource law, which I think is sum- 
marized in the statement itself and is probably not necessary to in- 
clude in the record but is attached for your use as you see fit. It isa 
reprint of chapter 373 of the Florida Statutes. 

Mr. Rocers. You say it issummarized in your statement ? 

Mr. WAKEFIELD. Yes. 

Mr. Rogers. Without objection, this attachment will be included 
in the file but not in the record. Your reference to it will be suffi- 
cient. 
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Mr. Wakerte.p. The State of Florida has adopted in 1955 a pol- 
icy with regard to water resources, reaffirming the fact that we hold 
to the riparian doctrine but recognizing that we must develop a wide 
use of water in order to support our economy. I might add that wa- 
ter is Florida’s No. 1 resource. 

In 1957 the legislature passed the act which is contained in this 
chapter, the water resource law, giving the State board of conserva- 
tion authority to authorize the diversion of sur plus water for non- 
ripari an uses and creating the department of water resources to aid 
the State board of conservation in car rying out the provisions of this 
act. 

It also authorizes the State board of conservation to create what is 
termed in the law water conservation districts for the purpose of 
adopting rules and regulations covering limited areas of the State 
where there might be shortages of water and need for special regula- 
tion. 

We submit that the State of Florida is already developing a water 
resource plan and protecting water resource use and extending it to 
the utmost that we can. We feel that any legislation which ‘would 
superimpose Federal regulation over this effort of the State would 
be chaotic. We submit that the same agency which is responsible 
for water rights and water laws should also be responsible for plan- 
ning and development of water resources. It is not, in our opinion, 
the proper function of the Federal Government to carry on these 
activities. 

On the other hand, we have a number of activities in Florida where 
the Federal Government is cooperating with our State in the devel- 
opment of water resources. This, in our opinion, is a proper field for 
the Federal Government. That and the settlement of disputes per- 
haps between States. But we urge that the committee give fav- 
orable consideration to legislation which will protect the position 
of the States with regard to water resources and particularly we have 
reference to House of Representatives bill H.R. 5555, which we feel 
is very excellent legislation. 

Mr: Rogers. Thank you, Mr. Wakefield, for an excellent statement. 
Your position simply is unless Florida can have control of the water 
within the State that there is no need for it to have any lipservice 
paid to partial control as long as the Federal Government can over- 
ride or veto anything you do “by devious means or methods? 

Mr. Waxertetp. We feel if we are to have responsibility for the 
development of water resource control, we also must have respon- 
sibility for water rights and water laws. 

Mr. Rogers. Are there any questions ? 

Mr. Saytor. Mr. Wakefield, the departments of Government you 
deal with are the Army Engineers and the Department of Agricul- 
ture; is that right ? 

Mr. Waxkertetp. That is correct. 

Mr. Sartor. Certain of these bills you have referred to, of course, 
apply only to the Western States. 

Mr. 7 AKEFIELD. Yes, sir. 

Mr. Sartor. In other words, my conclusion from reading your 
statement is you believe this is a national problem and that anything 


done should be done so that it affects all the States of the Union 
Is that right ? 
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Mr. WAKEFIELD. Very much so. 

Mr. Sartor. In dealing with the water policy in the State of Florida 
have you differentiated between surface water and ground water? 

Mr. WaxerteLp. This is very difficult to do in Florida because it 
is very difficult to tell when it is surface water and when it is ground 
water. We have many cases where a stream will go into the ground 
and then a stream comes out of the ground and it is difficult to dis- 
tinguish. Our water resource law makes no such distinction. The 
water resource law applies equally to surface and underground water, 
The law defines surplus surface waters and surplus underground 
waters in separate definitions because one is defined on the basis of 
flow and the other is defined on the basis of elevations. 

Mr. Saytor. The only place it would make any difference to the 
State of Florida would be where you have touched the other States; 
namely, those on your northern border, Georgia and Alabama? 

Mr. Waxkerievp. It would make a difference with regard to surface 
and underground water, you mean ? 

Mr.Sayuor. Yes; surface and underground water. 

Mr. WaxkerreLp. Yes, that is true. Even there it is difficult to say 
whether they are surface or underground because the State is honey- 
combed with lime rock and it is very porous. We have numerous 
instances where a stream will go down into the ground and there will 
be no stream at all and a few miles later it comes back out of the 
ground. I do not know how you could distinguish between them. 

Mr. Sartor. Thatisall. Thank you. 

Mr. Rocers. Are there any further questions? Mr. Morris? 

Mr. Morris. I was looking over the Department of Agriculture 
report, and in all fairness to them I might say it is certainly an im- 
provement over the one they submitted on House Joint Resolution 
177. 

Mr. Rogers. Thank you, Mr. Morris. Are there any further ques- 
tions? Thank you very much, Mr. Wakefield. 

Mr. WaxkerieLp. Thank you, sir. 

Mr. Rocers. The Chair will now recognize Mr. E. W. Rising, rep- 
resenting the State of Montana. He is the Washington representative 
of the State of Montana and is very well known to most of the 
members of this committee. He has been very active in the water and 
reclamation legislation for a long time. We are glad to have you, 
Mr. Rising. 


STATEMENT OF E. W. RISING, ON BEHALF OF HON. J. HUGO ARON- 
SON, GOVERNOR OF MONTANA, AND THE STATE WATER CON- 
SERVATION BOARD OF MONTANA 


Mr. Ristne. Mr. Chairman, I first want to report that Governor 
Aronson regrets very much he could not come down personally. He 
has asked me to make this statement in his behalf. 

Mr. Rogers. You may proceed. 

Mr. Ristne. Mr. Chairman, my nameis E. W. Rising. I am appear- 
ing today as the representative of J. Hugo Aronson, Governor of f{on- 


tana, and the State Water Conservation Board of Montana, for the 
purpose of making a statement in support of legislation to recognize 
the authority of the States relating to the control, appropriation, use, 
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or distribution of water within their boundaries, and also to provide 
that such authority of the States shall be given full recognition by the 
Federal Government in connection with Federal programs, projects, 
or activities for the consevation, development, and use of the Nation’s 
land and water resources. 

My instructions from Governor Aronson in his letter to me of 
July 14, 1959, are that I appear before Congressman Rogers’ Irriga- 
tion Subcommittee of the House Interior and Insular Affairs Com- 
mittee during the week of July 20 to give general testimony supporting 
the principle of safeguarding State water rights and individual water 
rights established under State law from Federal preemption. 

Governor Aronson also called my attention to Joint Memorial No. 3 
of the Senate and House of Representatives of Montana and signed 
by him on March 10, 1959, containing the following: 

Be it further resolved, That the Congress of the United States take such steps 
as necessary to the end that Montana people and Montana industry shall be given 
first consideration in the adjudication of water and power distribution, and to 
protect their rights in power already established. 

I am further instructed by a letter dated July 15, 1959, signed by 
Mr. R. J. Kelly, assistant secretary, State Water Conservation Board 
of Montana, in reference to H.R. 5555 to appear before the proper com- 
mittee and express the board’s endorsement of the proposed legislation. 

Montana is and always will be a natural resource State, with a high 
percentage of its income arising from its agriculture, mining, lumber- 
ing, manufacturing, and production of power. Water is basic in the 
development and use of these resources. 

Montana has an abundant water supply of excellent quality and origi- 
nating from snowmelt in the high mountain ranges of the State. Two 
great river systems, the Missouri with its principal tributary, the 
Yellowstone, and the Columbia, have their headwaters in Montana. 
These river systems and many minor streams throughout the State have 
adequate flows to meet the demands of industries for both water and 

wer. 

While only approximately 1 million kilowatts of hydropower has 
been developed in Montana, more than 6 million additional kilowatts 
can be developed as needed. Water supplies under the provisions of 
State water laws have also been provided for the irrigation of approxi- 
mately 2 million acres of fine agricultural land which produces alfalfa 
and other winter feed for the State’s huge cattle and sheep industries. 

Montana’s mineral production is of vast importance in the economy 
of the State and includes copper, lead, zine, gold, silver, petroleum, 
and phosphate. Huge mineral reserves have provided the incentive 
for the construction of smelters, oil refineries, copper and aluminum 
plants, sugar processing plants, and manufacturing plants for a large 
variety of agricultural and mineral products. 

In all of the developments mentioned an adequate and sure supply 
of water is a basic requirement. Until recently the right to divert 
and use the water needed in Montana by its agriculture, mining, lum- 
bering, and manufacturing developments was thought to be definitely 
assured under the provisions of Montana water laws. 

Recent acts of some of the Departments of the executive branch of 
the Federal Government and decisions of the judicial branch of the 
Federal Government in the Pelton Dam and Hawthorne cases have 
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raised serious doubts relative to the supremacy of State water laws, 
These acts and decisions affect the use of water in connection with 
existing natural resources development in Montana and will retard the 
future development of natural resources of the State. 

Montana has large bodies of land available for agriculture, munici- 
pal, and industrial } purposes, also abundant water to supply such new 
developments. To promote investments in projects and facilities for 
natural resource development, it is essential that Montana continue 
to have unrestricted use of the water in its streams, lakes, and under- 
ground reservoirs. After Montana has made use of water needed 
for beneficial and consumptive purposes, there will still be large 
quantities of water leaving the State through the two large river 
systems, the Missouri and the Columbia. It is estim: ated that the aver- 
age amount of water now flowing from the State is approximately 
25 million gallons per minute. 

Security of the right, to use of water, obtained under provisions of 
State water laws, is essential in dev elopment of Montana’s agricul- 
tural resources and its mineral reserves, as well as securing investments 
needed to establish mills, plants, and factories to process the products 
of agriculture, mines, and forests. 

We therefore urge this committee to promptly recommend the 
legislation it finds necessary to remove the clouds that now exist 
relative to water rights obtained under provisions of water laws of 
the 17 Western States, and will assure the supremacy of water laws 
of the Western States for the future. 

I thank you Mr. Chairman for the opportunity to present our views 
on the matter before the committee, and assure you our support in the 
enactment of such legislation as you recommend. 

Mr. Roaers. Thank you, Mr. Rising. 

On behalf of the committee, I hope 1 you will extend our best wishes 
to the Governor of Montana, and tell him we wish he could have been 
here, but we are glad he sent a good man like you to represent. him. 

Mr. Ristnc. Thank you very much. I will see that the Governor 
is fully advised. 

Mr. Rogers. Mr. Rising, as the matter now stands, insofar as Mon- 
tana is concerned it is very dangerous for any business which needs 
water, an industrial concern of any kind, to try to make any plans 
at all for the future and depend upon what rights they might have 
in water, is it not? 

Mr. Ristne. We think those rights are in jeopardy. We have not 
had any objections to diversions within the State to date, but we 
think the decisions made may affect future developments, and we 
need a lot of development in Montana. 

Mr. Rogers. Yes. And there are places in Texas and other places 
throughout this country that need development and are in a sort of 
suspended animation situation at the present time, because if they 

are able to get water rights from the States under the present case 
law, those rights stand in constant jeopardy of being preempted by 
the Federal Government. 

Mr. Ristne. That is correct. 

Mr. Rocrrs. Unless we do clarify this situation by recognizing the 
rights and powers of the States as should be done, and as certainly 
is contemplated in the Constitution, there would be no other choice 





th 


stor 
cont 
and 

$s] 
of 1 
sign 
sup] 
arti 
witl 
app! 
allow 
new 

a 


se) 
- 


“3 


“4 





FEDERAL-STATE RELATIONS IN WATER RIGHTS 107 


except to pass Federal legislation on this subject and simply wipe out 
State lines, would there, Mr. Rising ? 

Mr. Ristne. That is correct. 

Mr. Rogers. Have you any questions, Mrs. Pfost ? 

Mrs. Prosr. No questions. 

Mr. Rocers. Mr. Saylor? 

Mr. Sartor. Mr. Rising, I am interested in the two rivers which 
flow out of the State, which provide a surplus now to the needs of 
the State of Montana. Have you a compact with the other States 
in the Missouri Basin with regard to the amount of water which 
rou must deliver? 


Mr. Ristnc. We have a compact with Wyoming, I think, and then 
on the west we have a compact with Idaho. 

Mr. Sartor. Can you tell us, if you know, the amount of water 
which you must deliver to Wyoming and the amount of water you 
must deliver to Idaho? 

Mr. Ristne. I do not have those figures. There is about 15 mil- 
lion acre-feet of water leaving the State going into the Missouri out- 
side the State of Montana, but I have not the figures of the com- 
pacts. 

Mr. Saytor. If you would get those figures and submit them to 
the st: aff, they will be included asa part of your statement. 

Mr. Ristne. I shall be glad to get them. 

(The material referred to follows :) 


Excerpts FRoM YELLOWSTONE RIveR Compact DATED DECEMBER 8, 1950, BE- 
TWEEN THE STATES OF MONTANA, NORTH DAKOTA, AND WYOMING 


“ARTICLE V 


“A. Appropriative rights to the beneficial uses of the water of the Yellow- 
stone River system existing in each signatory State as of January 1, 1950, shall 
continue to be enjoyed in accordance with the laws governing 
and use of water under the doctrine of appropriation. 

“B, Of the unused and unappropriated waters of the interstate tributaries 
of the Yellowstone River as of January 1, 1950, there is allocated to each 
signatory State such quantities of that water as shall be necessary to provide 
supplemental water supplies for the rights described in paragraph A of this 
article V, such supplemental rights to be acquired and enjoyed in accordance 
with the laws governing the acquisition and use of water, under the doctrine of 
appropriation, and the remainder of the unused and unappropriated water 
allocated to each State for storage or direct diversion for 
new lands or for other purposes as follows: 

“1. Clarks Fork, Yellowstone River: 

“a. To Wyoming, 60 percent ; to Montana, 40 percent. 
“b. The point of measurement shall be below the last 

Clarks Fork above Rock Creek. 

“2. Bighorn River (exclusive of Little Bighorn River) : 

“a. To Wyoming, 80 percent; to Montana, 20 percent. 

“b. The point of measurement shall be below the last diversion from the 
Bighorn River above its junction with the Yellowstone River, and the 
inflow of the Little Bighorn River shall be excluded from the quantity of 
water subject to allocation. 

“3. Tongue River: 
‘a. To Wyoming, 40 percent ; to Montana, 60 percent. 

“b. The point of measurement shall be below the last diversion from 

the Tongue River above its junction with the Yellowstone River. 
“4, a River (including the Little Powder River) : 

“a. To Wyoming, 42 percent ; to Montana, 58 percent. 

“by, The point of measurement shall be below the last diversion from 

the Powder River above its junction with the Yellowstone River. 
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“©. The quantity of water subject to the percentage allocations, in paragraph 
B 1, 2, 3 and 4 of this article V, shall be determined on an annual water-year 
basis measured from October 1 of any year through September 30 of the succeed- 
ing year. The quantity to which the percentage factors shall be applied through 
a given date in any water year shall be, in acre-feet, equal to the algebraic 
sum of: 

“1. The total diversions, in acre-feet, above the point of measurement, 
for irrigation, municipal, and industrial uses in Wyoming and Montana de- 
veloped after January 1, 1950, during the period from October 1 to that 
given date; 

“2. The net change in storage, in acre-feet, in all reservoirs in Wyoming 
and Montana above the point of measurement completed subsequent to 
January 1, 1950, during the period from October 1 to that given date; 

“3. The net change in storage, in acre-feet, in existing reservoirs in 
Wyoming and Montana above the point of measurement, which is used for 
irrigation, municipal, and industrial purposes developed after January 1, 
1950, during the period October 1 to that given date; 

“4. The quantity of water, in acre-feet, that passed the point of measure. 
ment in the stream during the period from October 1 to that given date.” 
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RE COMPACT COVERING COLUMBIA RIVER AND TRIBUTARIES BETWEEN MONTANA AND 
IDAHO AND OTHER COLUMBIA RIVER STATES 


A draft of compact was approved by Commission members and submitted to 
legislatures of all Columbia Basin States in 1955. Draft was adopted by Idaho, 
Nevada and Utah, but failed to pass legislatures of Oregon, Washington, and 
Montana. 

A second draft failed approval in 1956. 


RE MISSOURI RIVER 


Montana does not have a compact covering waters of the Missouri River with 
other basin States. 


Mr. Saywor. That is all. 

Mr. Rocers. Are there further questions? 

Mr. Cuenoweru. I have no questions, but wish to compliment the 
gentleman on his fine statement. I wish you would extend my best 
wishes to the Governor. 

Mr. Rocers. Thank you, Mr. Rising. 

Without objection, there will be included in the record at this 
point the official statements of the State of West Virginia, which is 
a letter from Gov. Cecil H. Underwood, the State of New Mexico, 
and the State of Wyoming. 

(The material referred to follows :) 


STATE OF WEST VIRGINIA, 
EXECUTIVE DEPARTMENT, 
Charleston, July 22, 1959. 
Hon. WALTER ROGERS, 
Chairman, Irrigation Subcommittee, 
House Interior and Insular Affairs Committee, 
Washington, D.C. 

DEAR CONGRESSMAN Rocers: Recently, I received a copy of H.R. 5555 which 
you are sponsoring and on which I understand hearings are being held at the 
present time. I have examined this proposal and discussed it with officials of 
the West Virginia Water Resources Commission. The purpose of this brief note 
is to advise you of our feeling concerning this proposed legislation. 

Generally speaking, West Virginia is among the States which have assumed 
that surface waters of the States, with the citizens having the right of use under 
the “old riparian doctrine,” which is not a statute. In many instances surface 
waters become interstate concerns; therefore, it is obvious that interstate con- 
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trol must be exercised. Personally, I feel that this control should be effected 
by the States within a water basin through the formation of basin compacts. 
I should like to register my support for your proposal. 
Very sincerely, 
Ceci. H. UNDERWOOD, 
Governor. 


STATEMENT OF THOMAS O. OLSON, ASSISTANT ATTORNEY GENERAL, STATE OF NEW 
MExIco, IN Support oF HousSE RESOLUTION 5718 


We in New Mexico who are interested in the efficient administration of our 
most vital resource—wuter— are becoming increasingly more concerned over the 
Federal-State relationship in the matter of water rights. As a ranking member 
of the group of semiarid States of the Southwest undergoing the most serious 
drouth of recorded history, it is becoming daily more important to efficiently 
control the use of the limited supply of water available for our rapidly growing 
population. ‘To this end, since the earliest days of our State, we have found it 
necessary to impose rules by which inhabitants of New Mexico may obtain water 
for beneficial use. These rules—by the statute and by administrative regula- 
tion—have been adopted to provide for the most efficient use of this resource 
for the public welfare. 

The keys to the administration of New Mexico’s water are found in sections 2 
and 3 of article XVI, New Mexico’s constitution. These sections are as follows: 

“Sec. 2. The unappropriated water of every natural stream, perennial or 
torrential, within the State of New Mexico, is hereby declared to belong to the 
public and to be subject to appropriation for beneficial use, in accordance with 
the laws of the State. Priority of appropriation shall give the better right.” 

“Sec. 3. Beneficial use shall be the basis, the measure and the limit of the 
right to use of water.” 

Pursuant to these constitutional provisions, appropriate legislation has been 
adopted through which the State engineer administers the public waters of the 
State and issues permits for their use only if the proposed uses are for beneficial 
purposes and if they do not impair existing rights from the same source , Young 
and Norton v. Hinderlider, 15 N.M. 666, 110 P. 1045; sec. 75-11—4, N.M.S.A., 
1953 compilation). The statutory method of acquiring rights to public waters 
is exclusive (State ev rel. Reynolds v. King, 63 N.M. 425, 321 P. 2d 200). 
There, of course, is the right of judicial review of the Engineer’s decision 
(Plummer v. Johnson, 61 N.M. 423, 301 P. 2d 529). 

However, in view of the trend of certain recent decisions affecting the Fed- 
eral-State relationship in the administration of these rights, serious inroads 
have been made on the State’s authority to control the manner and method 
of appropriation. More particularly, the decisions of the courts in the First 
Iowa case (First Iowa Hydroelectric Cooperative v. Federal Power Comm., 
328 U.S. 152); and Pelton Dam case (Federal Power Comm. v. Oregon, 349 
U.S. 435) ; the Tacoma, Wash., dam cases (State of Washington Dept. of Game 
v. Federal Power Comm., 207 F. 2d 391; City of Tacoma v. Taxpayers of 
Tacoma, 78 Sup. Ct. 1209), and the Hawthorne case (Nevada ex rel. Sham- 
berger v. U.S., 165 Fed. Supp. 600), have caused grave concern. We will not 
digest these cases for the reason that we are certain the committee has been 
briefed on their import. An analysis reveals, however, adequate cause for 
concern among all those who are interested in protecting and planning for an 
orderly development of our water resources. 

While New Mexico has experienced no real difficulty with the Federal Govern- 
ment to date in the administration of the waters within her boundaries, one 
need only recognize that over 12,583,000 acres in New Mexico are presently 
actively in use by the United States in its various programs within the 
State. This amounts to about 16 percent of the total acreage of the State and 
does not include over 6,486,000 acres within Indian reservations which are 
subject to trust status. In addition, there are over 14,750,000 acres classified 
as public domain which are subject to reserve at the whim of Federal admin- 
istrators and thereby entitled to the preferred status of that classification. 
Recognizing these extensive holdings as well as the water shortages which are 
presently endured, it becomes apparent that it is only a matter of a short time 
before difficulties will be experienced. Rumbles are already being heard rela- 
an . encroachment by Federal authorities upon existing rights in areas of 
shortage. 
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Furthermore, the theories adopted in the aforementioned cases are making 
themselves felt in the arguments advanced by the attorneys for the United 
States in the Arizona-California suit over the waters of the Colorado (Arizona 
v. California, et al., No. 9 Original). On page 56 of their brief in support of 
findings of fact and conclusions of law proposed by the United States of 
America, filed with the special master on April 1 of this year, the attorneys for 
the Department of Justice had this to say: 

“The United States has rights to use of water from sources within the drain- 
age area of the Lower Colorado River on the various national forests, parks, 
monuments, memorial, and recreation area, and on lands under the jurisdiction 
of the U.S. Bureau of Land Management lying wholly or in part within that 
drainage area. Such rights arise by reason of, and with the dates of priority 
of, establishment of these various reserves and include the right to increased 
use in the future in order to accomplish the purposes of such reserves.” [Em- 
phasis supplied. ] 

Also indicative of the thinking of some of our Federal attorneys is the follow- 
ing statement taken from pages 58 and 59 of the reply brief of the United States 
of America, filed with the special master on June 1 of this year: 

“On the other hand, the lands in Arizona for which the United States is making 
claim are located, for the most part, in an extensive irrigation project, exceed- 
ing 100,000 acres, having extensive irrigation facilities, a large diversion dam and 
a large storage dam, involving an extensive financial investment by the persons 
served by the facilities and by the United States. Surely the water require- 
ments of such an extensive project have a@ much higher equity than those of 
individual users or small organized projects in New Mexico. [Emphasis sup- 
plied. ] 

The above quotations are only two of many which are indicative of the think- 
ing of some of our Federal departments and agencies in view of the recent 
Court devisions. This thinking, if sustained by the special master and the 
Supreme Court, will seriously impair the livelihood and economy of the New 
Mexico residents within the Colorado River drainage basin. 

Moreover, the development of water in all of the Western States to the 
highest potential use will be seriously inhibited because of the unknown factor 
created by the so-called reservation theory. At best, no one can foretell to 
what extent and at what unknown future date the Federal Government may 
come forward and lay claim to waters which in the interim since the date of 
creation of the reservation would otherwise have been available for appro- 
priation for beneficial use pursuant to State law. 

In order to encourage, as well as protect, continued, orderly, and efficient 
development of the limited water resources in the West, Federal legislation 
is promptly needed to reestablish the proprietary control over such waters in the 
States where for nearly 100 years it was believed to lie. The policies enunciated 
in the Desert Land Act, the Reclamation Act, and numerous other Federal 
acts should be clearly restated so as to preserve the integrity of the State water 
laws. To this end, this committee is presently considering several proposed 
bills having such purpose. We have not attempted herein to comment specifically 
on these proposed bills. What we have said is for the single purpose of showing 
a need for corrective legislation, such as H.R. 5719, introduced by Congressman 
Morris of New Mexico. This bill, when adpoted, would have the desired effect of 
placing the United States upon an equal basis with the public in acquiring water 
rights pursuant to the State law, while protecting the prerogatives of the United 
States in acquiring existing rights upon the payment of just compensation. It 
would permit continued development for beneficial uses without fear or danger 
of impairment of such rights by alleged inchoate rights created by Executive fiat 
irrespective of State law. New Mexico has adopted a system of laws which 
is fair and equal to all, but to protect such equality, legislation such as Congress- 
man Morris’ proposal must be promptly enacted. 

Attached hereto is a copy of House Joint Memorial No. 15, adopted by the New 
Mexico State Legislature in the 24th regular session, 1959, petitioning the Con- 
gress of the United States to enact legislation such as H.R. 5718. 


House JoIntT MEMORIAL No. 15 


Whereas recent decisions of the Federal courts and recent assertions from the 
U.S. Department of Justice have deprived States, and persons of rights which the 
States and persons previously enjoyed to regulate and control the use of the 

yater in the respective States ; and 
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Whereas the decisions and assertions are further a part of a general pattern 
developing gradually into Federal supremacy and usurpation over water, and if 
continued will destroy individual and States rights over water, and substitute 
an all powerful centralized Government control: Now, therefore, be it 

Resolved by the Legislature of the State of New Mevico, That the Congress 
and the President of the United States and the Senators and Representatives of 
New Mexico in the Congress of the United States be respectfully petitioned to 
take all necessary action to: 

(a) preserve the water rights of the individual and the States and to prevent 
Federal usurpation of these rights ; 

(b) to see that legislation is initiated and supported to reestablish to the indi- 
viduals and to the States the rights taken from them by the Federal courts and 
the Justice Department ; and 

(c) in every way possible reaffirm, renew, and defend the concepts that water 
rights are property rights and that these established rights to the use of water, by 
a State or an individual, should not be taken away without due process of law and 
adequate compensation ; and be it further 

Resolwed, That certified copies of this memorial be sent to the Honorable 
President and Vice President of the United States, the Speaker of the House of 
Representatives of the Congress, the chairman of the United States Senate and 
House Committees of Interior and Insular Affairs, U.S. Senator Dennis Chavez, 
U.S. Senator Clinton P. Anderson, U.S. Representative Joseph M. Montoya, and 
U.S. Representative Thomas G. Morris. 


STATEMENT OF J. B. WILSON 


My name is J. B. Wilson and my address is McKinley, Wyo. I am president of 
the Wyoming Natural Resource Board a duly constituted State agency, and 
my statement today is on behalf of our board and the State of Wyoming. 

The natural resource board is charged by statute with the development of 
Wyoming’s natural resources, including water, minerals, industry, and agricul- 
ture. In the pursuance of that duty our board is authorized to represent the State 
of Wyoming before official or unofficial bodies, including congressional commit- 
tees such as the one today. 

Our board and the entire State government is deeply concerned over the prob- 
lem of Federal interference in States water rights. With approximately 51 per- 
cent of our State controlled by the Federal Government, the growing trend 
toward the Federal supremacy theory threatens the present economic well-being 
of our State and poses an outlook of complete chaos if prompt action is not taken 
by Congress to halt the practice. 

I make this statement today in endorsement of H.R. 2363 introduced in the 
House by Wyoming’s outstanding Representative, Keith Thomson, and to the 
theory and purpose behind the bill which has also been encompassed in other 
bills introduced by other congressional Members. Wyoming firmly endorses 
the position that our right to use all water within our borders came to us long 
before statehood and that regulations and interstate compacts now control this 
water. We ask the Congress now to reaffirm the right of this use so that it not 
be encroached upon. We ask that the Federal Government remain an entity 
under the law to obtain water rights in the States like any other landowner 
and pursuant to all State law governing appropriation of water. 

Historically the Federal Government has sought executive and judicial de 
crees to reserve all water rights appurtenant to Federal lands irregardless of 
State law. It has consistently been denied. Congressman Thomson’s bill is 
merely a reaffirmation of the rights of the States in this regard and is legisla- 
tion which our board believes greatly merits your support. 

Our board and the State of Wyoming is represented in person at these hear- 
ings by Bard Ferrall, Cheyenne attorney. In this statement I find it imprac- 
tical to endorse particular wordage of proposed legislation. Mr. Ferrall will 
speak for us when the occasion demands in this regard. Rather let me say that 
we want recognition of our State’s basic water laws, including the constitutional 
provisions approved by Congress when our State was admitted to the Union. 
We want assurance in the legislation that there will be Federal compliance with 
such laws and constitutional provisions. 

The Thomson bill adequately covers the matters as we see them. Although 
there have been objections to some provisions of this bill by Federal agencies, 
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we sincerely hope your committee will give it consideration as a bill that ean 
adequately do the job. The so-called substitute bills, such as Congressman 
Aspinall’s H.R. 4567, which are the House versions of a bill authorized by 
Wyoming’s senior Senator Joseph C. O’Mahoney, are watered down versions of 
the Thomson bill. We greatly prefer the Thomson bill as containing a better 
affirmation of our State’s position. 

The States, including Wyoming, are today operating under an established 
system of acquisition, protection, and administration of water rights. If States’ 
rights in this field are not reaffirmed, continuing Federal encroachment wil] 
lead to a federalized system of water administration. This is true because if 
present laws and regulations are to continue to be effective, there must be ap- 
plication of control equally to all water users. It is easy to see what a chaotic 
condition would arise in situations where all but the Federal Government would 
be subject to State law. Water, which in most instances controls the agricul- 
ture and industrial economy of the land, could be taken away by the Federa] 
Government on adjoining lands and the economy completely disrupted and de- 
stroyed. In Wyoming almost every commercial enterprise has Federal land 
nearby. The omission of these lands from compliance with State water laws 
can indeed cause great havoc. 

The legislation being considered today is not to be considered as granting the 
States any new power or privileges. It is rather the reaffirmation of what has 
historically been the rights and powers of the States. 

May our Board again request your prompt and immediate action toward the 
passage of the pending bills reaffirming the water rights of the States. 

Thank you. 


(Committee note: The following statement was subsequently re- 
ceived from the State of Indiana:) 


STATE OF INDIANA, 
FiLoop CONTROL AND WATER RESOURCES COMMISSION, 
Indianapolis, Ind., July 27, 1959. 
Congressman WALTER Rogers of Texas, 
House Office Building, Washington, D.C. 


DEAR CONGRESSMAN RocGers: The State of Indiana wishes to make this state 
ment for the record, strongly supporting H.R. 5555, a bill to recognize the au- 
thority of the States relating to the control, appropriation, use, and distribution 
of water within their boundaries, and for other purposes. 

Gov. Harold W. Handley, the Indiana Flood Control and Water Resources 
Commission, and a special Indiana Water Resources Study Committee, all join 
in this statement. 

The provisions of H.R. 5555 are clear and support the historic pattern of 
water rights laws in the United States. Indiana regards this legislation as ex- 
tremely important and urges that every effort be made to obtain enactment into 
law without delay. 

The need for this law is apparent. The number of cases in which confusion 
has resulted over relative jurisdiction of Federal and State agencies in water 
rights determinations is increasing and will increase still more in the future, un- 
less this bill is enacted. Here is a timely opportunity for clarification of powers 
within the framework of our governmental operations for protection of States 
rights. 

Sincerely, 
Rosert W. Ketxivum, Ezecutive Secretary. 


Mr. Rocrers. The subcommittee will stand adjourned until 9:45 in 
the morning. Thank you very much. 

(Whereupon, at 4:05 p.m., the subcommittee adjourned, to recon-~ 
vene at 9:45 a.m., Tuesday, July 21, 1959.) 
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FEDERAL-STATE RELATIONS IN THE FIELD OF 
WATER RIGHTS 


TUESDAY, JULY 21, 1959 


House or REPRESENTATIVES, 
SuBCOMMITTEE ON IRRIGATION AND RECLAMATION OF THE 
Com™Mit1TEE ON INTERIOR AND INsULAR AFFAIRS, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 9:45 a.m., in room 
1324, New House Office Building, Hon. Walter Rogers (chairman 
of the subcommittee) presiding. 

Mr. Rocers. The Subcommittee on Irrigation and Reclamation will 
come to order. 

The first order of business this morning will be the insertion in the 
record of the reports from the Department of the Interior. I say 
“reports” because there are four separate reports filed with reference 
to the bills pending before the subcommittee. 

Each of those reports has attached to it a letter under date of May 
28, 1958, addressed to Mr. Engle, who was the chairman of this 
committee on that date. 

Each of these reports will be included in the record, but the letter 
referred to will only be included once, preceding the four reports, 
because it is referred to in each report. 

(The information referred to appears on page 7.) 

Mr. Rocers. The first witness this morning will be the Justice De- 
swe witness. It is my understanding that that Department will 

e represented by Hon. Perry Morton, Assistant Attorney General 
for Lands of the Department of Justice. 

Mr. Morton, we are glad to have you. If you will come forward, 
you may bring anyone with you if you desire to have someone 
accompany you. 

Mr. Hosmer. Mr. Chairman, before Mr. Morton makes his state- 
ment, could we have briefly what the four different Interior reports 
are, or why they have four of them ? 

r. Rocers. The reason they have four of them is that they have 
provided the reports and made a report on each bill or group of bills 
which is different and we have four separate groups of bills. 

Mr. Hosmer. I see. 

Mr. Rocers. The original group has to do with public lands and 
the other group has to do with the general matter of State control; 
one is by Mr. Budge and the other one by Mr. Thomson. 

Mr. Hosmer. These follow the general pattern of approval ? 

Mr. Rogers. Yes. 
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As a matter of fact, each of the reports readopts the language used 
in the letter of May 28, 1958, and reaffirms the position of the Depart- 
ment of Interior in support of that language. 

Without objection, the report of the Department of Defense wil] 
be inserted in the record at the proper place. 

(The report referred to appears on page 19.) 

Mr. Rocers. Mr. Morton, you may proceed. 


STATEMENT OF PERRY W. MORTON, ASSISTANT ATTORNEY GEN- 
ERAL, LANDS DIVISION, ACCOMPANIED BY DAVID R. WARNER, 
CHIEF, WATER RESOURCES SECTION, DEPARTMENT OF JUSTICE 


Mr. Morron. Mr. Chairman, my name is Perry W. Morton. I am 
Assistant Attorney General in Charge of the Lands Division in the 
Department of Justice and have held that office since July of 1953, 

I have, with the chairman’s permission, at my right Mr. David R. 
Warner, who is the Chief of the Water Resources Section of the Lands 
Division. 

Mr. Warner’s expertise in the field of law with which the com- 
mittee is dealing today is so much greater than my own that I may 
have to lean on him for details at a time or two. 

Mr. Rocers. Very good, Mr. Morton. What we want to do is to 
get all of the facts as clear as possible. 

Mr. Morton. Perhaps the committee would indulge me a moment 
of personal background because I should like to identify myself in 
that background with the area of the country which, at least histori- 
cally, has been the most vitally and seriously affected by these 
problems. 

I was born, reared, schooled, and for 22 years before coming here 
practiced law within a few miles of the 98th meridian at Lincoln, 
Nebr. That in itself speaks something of my deep personal concern 
for the problems which confront the committee. It says something, 
too, of what is my ordinary inclination on some of the philosophies 
which have been expressed in previous testimony and discussions of 
the subject. 

Mr. Warner likewise comes from Nebraska, South Sioux City and 
Dakota City. 

To tell this committee that the subject of our discussion involves 
one of the most controversial, the most sensitive areas of public law 
would be like carrying coal to Newcastle. No one could appreciate 
more than I do the importance of the question or I should say ques- 
tions, because it isn’t as simple as one thinks. 

For the record, I should like to note that I am not saying this 
from a prepared statement, and I trust the committee will indulge 
me the informality of extemporaneous discussion. 

While in the course of the discussions it may become necessary to 
expand into an examination of other cases, I think that it is no news 
to this committee that the case which has perhaps sharpened the 
issue more than any other case is the so-called Pelton Dam case, the 
Federal Power Commission against Oregon. This case was decided 
a few years ago and has created many alarms, some of which are to 
some extent justified by some of the things that the Court said in the 
opinion. 
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I should like to associate myself with the spirit of Chairman 
Aspinall’s statement at the opening of these hearings, that I think we 
cannot take a view here which would simply say that we wish these 
cases would go away. As far as I am concerned they represent the 
law of the situation and it has been at least my view of my responsi- 
bility in the Department of Justice—I am sure it is Mr. Warner’s 
view of his responsibility—that in representing the United States 
we are obliged to assert for the United States the positions which we 
think are in harmony with the decided cases and the statutes and the 
Constitution, all of which make up our law. 

Mr. Rocers. Mr. Morton, is the decision in the Pelton case and the 
opinion representative of the presentation made by the Department 
of Justice in their position on this question ¢ 

Mr. Morron. I am simply wanting, Mr. Chairman, to give a brief 
thumbnail sketch of the Pe/ton case to show what is aimed at in the 
language which is contained in the greater part of the O’Mahoney bill 
in the Senate, S. 851, and the Aspinall and other bills m the House, 
H.R. 4567 and others. I think it is necessary background to an 
understanding of those bills. 

Mr. Hosmer. Mr. Chairman. 

Mr. Rogers. Mr. Hosmer. 

Mr. Hosmer. I understood your statement to be that you believe 
the Attorney General must assert the rights on behalf of the United 
States, which it has by law or under the decisions. That, you feel, 
is your duty / 

Mr. Moron. I certainly do. 

Mr. Hosmer. In connection with legislation such as this, which 
may have the effect of reducing those rights, do I understand your 

osition to be an evaluation of the legislation or a resistance to it 

cause it does deal with a reduction in U.S. rights ? 

Mr. Morron. I think that my attitude in this matter will develop 
as I go forward, Mr. Hosmer, but I feel that there are certain very 
broad areas within which Congress is perfectly at liberty to act in 
this field and I am here primarily, I think, to discuss with you what 
I think the law is and what the direction of its change might possibly 
be. 

Mr. Hosmer. Well, in other words, you would not necessarily 
oppose legislation because it is in derogation of some right that the 
United States might have? 

Mr. Morton. No. I think you will see an affirmative advocacy on 
my part before long. 

Mr. Hosmer. I would like a philosophy from which an understand- 
ing of your testimony could be reached. That is why I asked the 
question. 

Mr. Morton. I believe I have answered the question, Mr. Hosmer, 
that I think there are certain definite things this Congress can do and 
I am inclined personally to think it should do in this field. This is 
what I propose to discuss. 

Mr. Rogers. Mr. Morton, let me get this worked out. We do not 
have time, or this committee does not have time, to go over and discuss 
at length the language in the bills in point in the Pelton case. 

I think the members of the committee are familiar with the Pelton, 


Hawthorne, and other cases that have caused the dilemma with which 
We are now faced. 
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What we are trying to do at the present time is to get the position of 
the Department of Justice, which, as I understand it, will represent 
the position of the administration in this water conflict as between 
Federal and State authority. 

If we could do that in a very brief manner, it would be deeply 
appreciated by the Chair, and I think questions from the committee 
members will clear up the air insofar as what we want to know. 

Mr. Hosmer. I think, Mr. Chairman, that in order to set forth his 
position, since these bills are of a technical and legal nature he will 
have to delve somewhat into this. I would appreciate it if he did to 
the extent necessary to explain his position. 

Mr. Rocers. I have no objection to him delving into it as far as he 
wants to as long as it does not consume too much time. 

Mr. Morton. Mr. Chairman, I do not propose to consume very 
much time. 

Mr. Rogers. The committee does not have time to go over each 
detail of the Pelton case. 

Mr. Morron. I do not propose to go into the detail. 

Mr. Rocers. Wait just a minute and let the Chair make this state- 
ment and let’s proceed in order. 

If we can do it in a very brief manner, it will be deeply appreciated 
by the Chair and I hope we will. 

If you will proceed, Mr. Morton. 

Mr. Morton. Thank you, Mr. Chairman. 

The Pelton case is just this simple. A dam was proposed to be 
built by a license applicant of the Federal Power Commission on a 
nonnavigable stream. On one side the dam was to be fastened to land 
which represented a reserve for powersite made as long ago as about 
1908 or 1909. 

On the other side it was to be fastened to an Indian reservation. 
Both of these properties, therefore, represented reserved land of the 
United States. In that circumstance the Supreme Court held that 
the authority of the Federal Power Commission to issue the license 
was exclusive and that the dam could be built and the project pro- 
ceed without obtaining any permit or license from the State of Ore- 
gon, within which the project was to be built. 

That is all I need to say about the Pelton case. I simply want to 
get it in that perspective. 

Congress has had before it for consideration for long years various 
and sundry bills, in the field of so-called States’ water rights. 

Long prior to the letter of May 28, 1958, by the Secretary of the 
Interior, Mr. Elmer Bennett, then Solicitor of Interior, now Under 
Secretary, who will appear later, and I sat down to see if we could 
arrive at some sort of a proposal which would be an affirmative pro- 
posal, which would be acceptable to the various departments and 
agencies of the executive branch of the Government, and which might 
=" offer a considerable promise of progress in this very difficult 

eld. 

We spent literally months working over the language which became 
the proposal contained in the letter of the Secretary of the Interior 
of May 1958. Therefore, I would ovr that Mr. Bennett and I 
are as well equipped as anyone could be to explain what we meant 


when we wrote those words and why they were written that way. 
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This is all I am trying to say here. 

This proposal was sent to the Senate and to the House in May of 
1958, contained in this letter of the Secretary of the Interior, with 
the concurrence of the Departments of Justice, Interior, Agriculture, 
Defense, and the Bureau of the Budget. 

I am not sure that all reports are in yet but I believe that when they 
are in it will appear that all of these departments and agencies adhere 
to their support of the proposal then submitted by the Secretary of 
the Interior. That, simply stated, is the position of the Department 
of Justice. 

Mr. Rogers. Mr. Morton, this question at that point: If you would 
sum up briefly exactly what case that letter of May 28, 1958, referred 
to which contains that language, to which of these decisions that was 
directed and would settle and whether or not it would operate retro- 
actively if adopted. 

Mr. Morton. Yes, sir, that is why I chose to use the Pelton case 
as the example. It is the apprehension growing out of the Pelion case 
with which this proposal deals. 

Mr. Rogers. Actually the language you prepared dealt only with 
the Pe/ton case, the reserve land question ? 

Mr. Morton. Specifically, yes, sir. 

Mr. Rocers. The letter itself spelled out that it did not touch these 
other matters; that these other matters were questions which would 
have to be settled subsequently by judicial decree or by act of Con- 
gress, which had only to do with the Pe/ton case. 

Your treatment of the Pelton case situation simply left the matter 
in status quo as to the point at which this language would be adopted, 
if it was adopted and everything prior to that time that the United 
States had insofar as rights with relation to reserve lands would re- 
main intact but it would only apply insofar as withdrawals and 
reservations in the future. Isn’t that correct ? 

Mr. Morton. Not strictly correct, Mr. Chairman. 

Mr. Rocers. That is the point. What we want to do is to get the 
record clear on the situation. 

Mr. Morton. I think we will develop that as we go through the bill, 
if I may do that, section by section. 

The proposal of the first section 

Mr. Rocers. If you will pardon me at that point, Mr. Morton, you 
are speaking of the public lands bill. That is, the Aspinall bill, which 
has in it the language that you and Mr. Bennett and the others pre- 
pared, plus some other language ? 

Mr. Morton. That is right. 

Mr. Rocers. Now the position of the Department of Justice is that 
you repudiate these other acts insofar as your position is concerned 
and the one that you are primarily focusing your attention on is this 
Public Lands Act. 

Mr. Morton. The latter part of your statement is correct, that I 
am primarily focusing attention upon this bill. 

Mr. Rocers. What is your position with regard to the other 
measures ? 

Mr. Morton. As tothe others, I would not use the word “repudiate.” 
I would say we cannot recommend their enactment. 
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Mr. Rocrrs. We end up on the same side of the stream. I have no 
private authorship in the language but the point I make is the De. 
partment does not recommend and does not feel that those other acts 
should be passed ? 

Mr. Morron. You have correctly stated it. 

Mr. Hosmer. Bills. 

Mr. Rogers. Bills, I am sorry. Thank you for the correction. You 
are directing your attention to H.R. 4567 and similar bills? 

Mr. Morton. That will at least be my first attention. I will be 
happy to discuss so far as Iam able any of the others. 

Mr. Rocers. Let’s proceed with this other one, then, as speedily as 
we can. 

Mr. Morron. The first section of the proposal submitted by the 
Secretary of the Interior would read, very simply, that : 

The withdrawal or reservation of surveyed or unsurveyed public lands— 
and now note this in reference to your question about retroactivity, 
Mr. Chairman. 

Mr. Rogers. Yes, sir. 

Mr. Morton (continuing) : 


heretofore or hereafter established, shall not affect any right to the use of water 
acquired pursuant to State law, either before or after 





and there again note the retroactivity—— 

Mr. Rocrers. While we are talking about. that retroactivity, I no- 
ticed that in the letter. This language reads that the withdrawal or 
reservation of surveyed or unsurveyed public lands heretofore or here- 
after established—does the heretofore or hereafter established refer 
back to the surveyed or unsurveyed public lands or to the withdrawal 
or reservation ? 

Mr. Morton. Withdrawal or reservation. 

Mr. Rogers. Has the court said that? 

Mr. Morton. That is certainly what we mean by this language. 

Mr. Rogers. Don’t you agree with me, though, that there could be a 
question as to where it refers ? 

Mr. Morton. Personally, I do not see it, Mr. Chairman— 


withdrawal or reservation of surveyed or unsurveyed public lands heretofore or 
hereafter established. 


That is certainly the intention— 


shall not affect any right to the use of water acquired pursuant to State law, 
either before or after the establishment of such withdrawal or reservation. 

It seems to me there again we have made clear that the word “estab- 
lishment” refers to withdrawal or reservation and there is complete 
retroactivity, except as to the saving clauses which we will come to in 
section 2. 

I should like to defer until a later point the discussion of the lan- 
guage which follows the word “reservation” in line 7 of H.R. 4567. 

Mr. Rocers. That is the additional language you pointed out in 
your recent report ? 

Mr. Morton. That is correct, Mr. Chairman. 

Mr. Rocers. Thank you, sir. 

Mr. Morton. I will go to section 2 of H.R. 4567. I think perhaps 
it will shorten the record if I simply say that I am talking about that 
bill, and I won’t continue to repeat the number. 
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Section 2 recognizes that there are certain situations which have to 
be saved out of the operation of section 1. This goes on the idea that 
I suggested earlier, that we have to take the law as developed to and 
including the Pelton case as the law with which we are dealing and 
we cannot just wish it was not there. Section 2 recognizes that certain 
things have come into existence as a result of the so-called reservation 
doctrine. These things should not be simply unbuilt with a single 
stroke of the pen without preserving rights which may have developed 
on the strength of the reservation doctrine. 

Mr. Rogers. At that point, was the reservation doctrine of which 
you speak a doctrine advocated by the Department of Justice in this 
case or was it simply one grabbed out of the air by the Court ? 

Mr. Morron. I think it has a long history going back as far as the 
Winters case and many others. 

Mr. Roeers. I am talking about the Pelton Dam case. Is that the 
position taken by the Department of Justice in the Pelton Dam case? 

Mr. Morron. Mr. Chairman, I did not handle the Pelton Dam case 
and I cannot answer for sure. It seemed to me that the General Coun- 
sel of the Federal Power Commission argued that case but on this 
[could be in error. 

Mr. Rogers. Mr. Morton, I could ask you if you had handled the 
Pelton Dam case, would that have been your position as a representa- 
tive of the Department of Justice? 

Mr. Morron. I think the Pe/ton Dam case is technically correct. 

Mr. Rogers. That isthe point. Thank you very much. 

Mr. Morron. If you wish to pursue that further, I can tell you why 
I think so, but I have stated my position. I think the Pelton Dam 
case is technically correct. 

Mr. Rogers. You may proceed with your discussion of this. I 
just want to get the record clear on that point as to the position of 
the Department. 

Mr. Morron. This proposal then in section 2 would start off with 
the words “Nothing in this Act shall be construed as”—and every- 
thing that follows in the remainder of the bill hangs on that hinge. 

“Nothing in this Act shall be construed as”—then we take up the 
subsections : 

(1) modifying or repealing any provision of any existing Act cf Congress 
requiring that rights of the United States to the use of water be acquired pur- 
suant to State law. 

I will address myself to that one for a minute. 

There are recognizably a considerable assortment of acts of Con- 
gress, of which section 8 of the Reclamation Act is typical, which 
should be certainly left untouched. 

Mr. Rogers. Mr. Morton, do you mean by that, by this language in 
your decision along with the other departments to put this language 
in that you are underwriting the constitutionality of section 8 of 
the Reclamation Act of 1902 pertaining to State law? 

Mr. Morton. I most certainly do, sir. I think that that is implicit 
ina considerable variety of decisions. 

Mr. Rocers. Thank you, sir. 

Mr. Morton. And the point of this subsection 1 is simply to leave 
those laws of Congress undisturbed by any inference that section 1 
is doing something with them. I move to subsection (2) of section 2, 
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going back to the beginning, “Nothing in this Act shall be construed 
as”—and subsection (2) : 

(2) permitting appropriations of water under State law which interfere with 
the provisions of international treaties of the United States. 

This is one that I think practically speaks for itself. 

Mr. Rocers. Mr. Morton, in view of the decisions of the Supreme 
Court, actually that would be so whether it was in the law or not, 
would it not? 

Mr. Morron. I think so, yes, but I want to be very sure about some 
of these things. I know Mr. Bennett wanted to be sure, too. We 
would like to spell these things out. 

Mr. Rocers. That very point is the very point which gave rise to 
the Bricker amendment, was it not ? 

Mr. Morron. It may bea cousin to that. 

Subsection (3) is a little more complicated and we will have to 
digest it in parts. 

Going back again to “Nothing in this Act shall be construed as,” 
now subsection (3) : 


(3) affecting, impairing, diminishing, subordinating, or enlarging— 


and at that point all the words in subsection (3) hang on that hinge. 
Clause (a) of subsection (8)— 
the rights of the United States or any State to waters under any interstate 
compact or existing judicial decree. 

I think that is relatively self-explanatory. 

Mr. Rogers. That actually does not mean a great deal anyway, does 
it? 

Mr. Morton. It is similar to the previous one in that we want to 
make very sure that nothing in the operative section of the act, which 
is section 1, could by any inference be supposed to impinge upon this 
particular area. 

Mr. Rogers. Actually now, Mr. Morton, let me ask you this question 
on that: I said it doesn’t mean a great deal. I think you agreed with 
me to a certain extent, but actually when you look at it in reverse 
by the use of the term “existing judicial decree,” it could actually 
strike out very much of what was included in the very first section 
in this act; could it not ? 

Mr. Morton. I have trouble seeing your point, Mr. Chairman. I 
don’t think so. 

Mr. Rogers. It says here: 

Nothing shall be construed as affecting, impairing, diminishing, subordinat- 
ing, or enlarging the rights of the United States or any State to waters under 
any interstate compact or existing judicial decree. 

Now if there is an existing judicial decree giving the United States 
certain rights, we will say as in the Pelton Dam case, actually you cut 
off the retroactivity of anything by that term if the Court has decided 
the question ; do you not ? 

Mr. Morton. Mr. Chairman, my thoughts on that would be that 
if rights have become vested and are no longer in any kind of an 
eae, condition, certainly those vested rights have to be pre- 
served. 

Mr. Rocers. The question is simply this: That the judicial decree 
in your opinion in the language of this bill creates a vested right and 
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if you take the judicial decree in the Pelton Dam case then this act 

couldn’t possibly be retroactive insofar as anything in that is con- 
rned. 

Mr. Morton. The judicial decree in the Pelton Dam case was simply 

that the license given in that particular case was valid. That is the 

only vested right which that decree vested. 

Mr. Rocers. In other words, you are speaking of the particular 
fact situation in the Pelton Dam case and not the general doctrine? 

Mr. Morton. I am not talking about judicial precedents. I am 
talking here about judicial decree in relation to the vested rights of 
particular people. 

Mr. Rocers. The individuals in the case? 

Mr. Morton. That is right. The next subsection, leading off with 
the idea that nothing shall be construed as affecting, impairing, 
diminishing, subordinating, or enlarging: 

(b) the obligations of the United States to Indians or Indian tribes, or any 
right owned or held by or for Indians or Indian tribes. 

This, I think, has been an exception that has been made in prac- 
tically every bill that has dealt with this subject and it is one which 
I think we must continue to preserve. It stems out of what I am 
sure this committee is well acquainted with, the so-called Winters 
doctrine and the supplementary developments of that doctrine as 
found in the Walker River and other cases. 

It seems to me that the language is sufficiently self-explanatory that 
I have no statement to make in the absence of a question. 

Mr. Rocrrs. You may proceed with your next item. 

Mr. Morton. The next subsection is, following the introductory 
language always before given, “any water right heretofore acquired 
by others than the United States under Federal or State law.” 

Here we heard yesterday a question about the use of the word “Fed- 
eral or.” I think I should address myself to that for a moment. 

It all goes back to the idea that to whatever extent rights have come 
into existence, private individual rights that is, as a result of the 
development of the law as we have seen it in the decisions or in the 
statutes, those rights should not at this time be disturbed. If we try 
to disturb them, we may find that you have accomplished a legisla- 
tive taking for which we would wind up paying endlessly in the 
Court of Claims. 

Here is the particular point at which those words were used in 
reference to the Pelton case, rather than in the previous judicial 
decree subsection, Whether anyone likes it or not, the Pelton case 
fixed rights in that case and the rights of the licensee of the Federal 
Power Commission in that case are vested rights. 

Incidentally, those rights grew out of Federal law. 

The simple object of this is to protect any of those rights which have 
parine vested under anybody’s notion of law, Federal law or State 
aw. 

I would most strongly urge upon this committee that the word 
“Federal” ought to stay in that subsection for that reason and others 
related to it. 

I could develop this at some greater length in reference to the con- 


flicting philosophies about the effect of the Desert Land Act, for 
example. 
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Here, while I have an opinion, I do not. even need to take sides: 
There is at least a recognizable view that the rights which have de- 
veloped in the hands of people who have qualified as desertland 
entrymen—this is the California doctrine—are rights which grow out 
of Federal law. 

Mr. Sisk. Pardon me, Mr. Chairman, but would you repeat that 
statement again ? 

Mr. Morron. I say that in a substantial view of the proper con- 
struction of the Desert Land Act of 1877, found prominently in what 
is known as the California doctrine, the rights of the desertland 
entrymen grow out of Federal law. They grow out of the Desert 
Land Act, which is an act of Congress and if that be the case, as I 
personally think it is, then those rights are rights which have become 
vested under Federal law and as vested rights certainly should not, 
in my opinion, be disturbed. That is another one of the explanatory 
reasons for this subsection, Mr. Sisk. 

Mr. Sisk. Mr. Chairman, I inquired of the gentleman on the stand 
yesterday who took exception to this language. He came back at me 
with a question and said, “What Federal law?” 

In other words, quote “Federal law.” I am not a lawyer, so in the 
first place, I should not be quoting the law and in the second place, 
I did not have it at hand. That is why I was quite interested in this 
reference to Federal law, because apparently that was the thing that 
he resented in this instance, that by inference we are saying that the 
Federal Government had the right to grant title to subordinate 
rights. That is why I was asking you to explain as fully as possible 
what you had in mind. I personally am in sympathy with this lan- 
guage. I see nothing wrong with it and I think his point under the 
Desert Land Act is very apropos in this instance. I am glad to hear 
it. I would like to see as good an explanation of this matter as pos- 
sible because I think there are going to be queestions on it. 

Mr. Hosmer. Whatever you just said, Mr. Morton, in relation to the 
Desert Land Act, it establishes the doctrine enunciated in the Cali- 
fornia case that the United States is possessed with riparian rights. 
That is in connection with all public lands and notwithstanding that 
a particular State in which the land lies, this law does not recognize 
riparian rights? 

Mr. Morton. The trouble I have with your question, Mr. Hosmer, is 
that you have tied a handle on the nature of the rights. You have 
called them riparian. 

I do not think we need to use that nomenclature at this point. 

Mr. Hosmer. You have used the expression California doctrine? 

Mr. Morron. Yes. 

Mr. Hosmer. Going back to the California doctrine, the basis is 
the assumption that the Government has riparian rights. 

Mr. Morron. There is substantial disagreement in the west on this 
question. I would simply explain the California doctrine as briefly 
as I know how in this way: The territory of the west was acquired by 
a variety of international arrangements, and in the case of the Cali- 


fornia it was by the Treaty of Guadeloupe-Hidalgo. The effect of 


that treaty was to grant to the United States not only the sovereignty 
previously exercised over the territory by the former government, but 


also the right to all of the land and water except as to property which: 
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might, at the moment of the treaty, have been previously granted by 
the prior sovereign to some individual. 

Thus, in this view, the United States owned the land and water and 
all of the resources of that vast territory. 

In 1877 the Desert Land Act was passed. I have it here in case there 
is any question about it. It provided by act of Congress that a person 
eal! qualify as a desertland entryman by going through certain pro- 
cedures. 

He could appropriate the right to use water on land which is not 
riparian by diverting that water from its channel and applying it 
with all diligence to beneficial use. 

Mr. Hosmer. You say the Desert Land Act had that exception, did 
it? 

Mr. Morton. That was the thrust on the Desert Land Act. That 
was the effect of it. I have it right here. 

The Desert Land Act provided: 


It shall be lawful for any citizen of the United States— 
there shall be a few omissions in my reading— 


upon payment of 25 cents per acre to file a declaration * * * that he intends 
to reclaim a tract of desert land not exceeding one-half section, by conducting 
water upon the same, within the period of 3 years thereafter: Provided, how- 
ever, that the right to the use of water by the person so conducting the same, 
on or to any tract of desertland of 320 acres shall depend upon bona fide prior 
appropriation ; and such rights shall not exceed the amount of water actually 
appropriated and necessarily used for the purpose of irrigation and reclamation ; 

There is a lot more to it, but that is enough to see the operative 
langue insofar as the creation of a right in an individual is con- 
cerned under the authority of this act of Congress. 

Mr. Hosmer. That word “creation” of a right is what I am getting 
at. You are reading the Desert Land Act and it says that the entry- 
man at that point creates a right, or does he appropriate or derive 
aright from the United States? 

Mr. Morton. He derives a right from the United States. He ac- 
quires it from the United States. 

Mr. Hosmer. That, in effect, was the opposite of a number of State 
laws, that the rights do not exist until the appropriation occurs and 
at that moment it is created and not derived from the sovereign ? 

Mr. Morron. This is a statement by Congress that a citizen by 
going through this procedure can acquire a right from the Federal 
Government. This is my understanding of the California doctrine 
which I undertook to explain. 

There is an opposing view, but at least this is the Federal law. 
That is one of the Federal laws. 

Mr. Hosmer. It is a derivative right in all instances? 

Mr. Morton. Yes, sir. 

Mr. Hosmer. Except such as may be left to the State law. 

However, in your explanation of the acquisition of these territories 
from other sovereigns, excepting and only as to those water rights 
which were granted by the sovereign, the United States acquired 
all of them on the acquisition of the property? Then after that only 
such rights as, by one means or another, can be derived back to some 
action of the United States and be recognized as lawful, legal rights? 

Mr. Morton. That happens to be my personal view. It is, in my 
opinion, a correct expression of the California doctrine. 
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Mr. Hosmer. That is right. 

The California doctrine underlies the Pelton case? 

Mr. Morton. I think the Pelton case is narrower than that, but it 
certainly is involved in the distinction that the Court makes in 
the Pelton case between reserved lands of the United States and 
“public lands” which are the words used in the Desert Land Act. 

Mr. Hosmer. You would not quibble with me whether we call 
them riparian rights in the United States or some unspecified kind of 
rights ? 

Mr. Morton. I just do not find any personal need to tie a handle 
on those rights. ‘They are property rights which go with land and 
water and I want to correct any impression that anyone has ever 
gained that I have any view that water rights are not property rights, 

I believe firmly, completely, and substantially that water rights are 
promerty rights, however much this has been gainsaid in some of the 
public statements of others. 

Mr. Hosmer. All right. 

I now want to pursue what you have explained to us in relation 
to the provisions of section 1 with regard to the withdrawal of reser- 
vation of public lands not affecting any rights to use the water acquired 
by State law. 

How could you acquire any rights under State law if the rights are 
unallocated and unappropriated rights which lie in the U.S. Goy- 
ernment, excepting a only as via the various statutes, such as those 
designated ? 

Mr. Morton. There are all kinds of acts which have some similarity 
if not identity with the Desert Land Act. I am using it as a primary 
example, the one with which I think the committee is most directly 
concerned. Let me see if I can find a short quotation with which to 
reply to your particular question. 

This language is taken from the decision of the Supreme Court 
in the year 1899 in the case of United States v. Rio Grande Irrigation 
Company. I think if you will follow it closely you will see the answer 
to your question : 
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* * * Athough this power of changing the common law rule as to streams 
within its domain undoubtedly belongs to each State, yet two limitations must 
be recognized: First, that in the absence of specific authority from Congress 
a State cannot by its legislation destroy the right of the United States, as the 
owner of lands bordering on a stream, to the continued flow of its waters—so 
far at least as may be necessary for the beneficial uses of the Government 
property. Second, that it is limited by the superior power of the General Gov- 
ernment to secure the uninterrupted navigabiilty of all navigable streams within 
the limits of the United States. 


At this point, note an omission, Mr. Reporter. 

I continue the quote: 

The power of the State to thus legislate for the interests of its own citizens 
is conceded and, until in some way Congress asserts its superior power and the 
necessity of preserving the general interests of the people of all the States, it 


is assumed that State action, although involving temporarily an obstruction 
to the free navigability of a stream, is not subject to challenge. 


Finally, after a considerable omission : 


* * * And in reference to all these cases of purely local interest the obvious 
purpose of Congress was to give its assent, so far as the public lands were con- 
cerned, to any system, although in contravention to the common law rule, which 
permitted the appropriation of those waters for legitimate industries. To hold 
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that Congress by these acts meant to confer upon any State the right to appro- 
priate all the waters of the tributary streams which unite into a navigable water- 
course and so destroy the navigability of that watercourse in derogation of the 
interests of all the people of the United States, is a construction which cannot 


be tolerated. 

Mr. Hosmer. In other words, you used the San Antonio decision 
as that conduit by which title or authority flows from the United 
States to the States and, in turn, they are able to allocate these 
rights by appropriation to the individual citizens; is that right? 

ou have established a chain of title to the rights used in that 
decision ? 

Mr. Morton. I think that is the purport of my expression. 

Mr. Hosmer. Was not that decision the one that invalidated some 
rights because of the fact that a person did not obtain a permit 
from the Secretary of War? 

Mr. Morron. The obstruction was enjoined because there was no 
permit from the Secretary of War or by act of Congress. 

Mr. Hosmer. Now it is alleged that it is, in fact, applicable to de- 
stroy almost all existing water rights in the West, navigable streams, 
because of the fact that permits were not obtained ? 

Mr. Morron. Certainly I think that the Rio Grande case is still the 
law of this country. 

Mr. Hosmer. My position, or my query, is this: Does it really estab- 
lish what you say it does or is it a case of considerably more limited 
application ? 

Mr. Morron. I think it is an authority which we have to recognize. 

Mr. Hosmer. I think that we have a problem of destroying almost 
all existing water rights if it is true. Practically no streams can be 
found nonnavigable and practically no assumed owner of a right can 
be found who has obtained a permit from the Secretary of War. 

If that is our line of title, we have a vast defect throughout the entire 
West. 

Mr. Morron. I think what the Rio Grande case is saying in the 
quotation—I hate to give it my own interpretation because I think the 
Supreme Court can say it a lot better than I can—is simply that, until 
Congress acts in the exercise of its commerce power under the Consti- 
tution—a power which it has no power to abandon—until Congress 
acts in the exercise of that power, rights can exist so far as State 
legislation is competent to move in that field without the Federal 
Government coming in. 

Mr. Hosmer. My position is that if you are saying that the San 
Antonio case is a true one, you will have destroyed most of the western 
water rights that now exist. If it is not and there is not some other 
interpretation of the section 1 language, it is meaningless insofar as 
any rights acquired by States are concerned because courts 

Mr. Morton. I hasten to correct any impression that section 1 of the 
bill which I have been discussing has any bearing whatever upon 
the commerce power or the so-called navigation servitude. It does 
not deal with that subject but with the reservation doctrine only. 

Mr. Hosmer. In other words, according to you, this applies only to 
the Pelton case and not to the Calus River case or the Hawthorne case? 

Mr. Morton. I will be glad to discuss the Hawthorne case at a later 
point, if I may. 

I hoped that we might see this bill in perspective first. 

43754599 
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Mr. Hosmer. Do you regard it as having any application to the 
other two cases, this bill? 

Mr. Morton. It certainly would not change the decision in the Zaw- 
thorne case. 

Mr. Hosmer. How about the Calus River case? 

Mr. Morton. No, it would not change that. 

Mr. Hosmer. That is all, Mr. Chairman. 

Mr. Rocrers. Mr. Morton, let us get one thing straightened out. 

A lot of attention has been paid to section 2. In ‘the first place the 
elimination of any infringements upon the rights of people, as ap- 
pears to be done by section 2, depends upon one thing and that is that 
the land must have been public land in the first instance; that is cor- 
rect, is it not? 

Mr. Morton. Yes, sir. 

Mr. Rogers. They must have been withdrawn or reserved by the 
Federal Government out of public lands? 

Mr. Morton. That is correct. 

Mr. Rogers. In other words, if public lands had fallen into private 
ownership and were subsequently acquired by the Federal Govern- 
ment, this act would not affect them and would not be subject to them? 

Mr. Morron. But in that case there would be nothing to worry 
about because the Federal Government would have under its acquisi- 
tion only the property mghts acquired. 

Mr. Rocers. Only the rights which it acquired ? 

Mr. Morton. Yes. 

Mr. Rocers. You mean that it would not acquire any more rights 
than were with the Jand, even though it was a Federal reservation? 

Mr. Morron. I think that is correct. 

Mr. Rogers. In other words, you are talking now about rights 
completely different from the rights assoc iated with the Federal 
Government in a navigable stream, are you not? 

Mr. Morron. Yes, sir. 

Mr. Rogers. Completely different / 

Mr. Morron. Yes, sir. 

Mr. Rocers. We are talking about percolating water over a reser- 
vation. It is your position that if the Federal Government. took the 
land over from a private owner for an Indian reservation, or a mili- 
tary reservation, or anything else, it would not have the right to use 
the waters under that land for any purpose other than would have 
been allowed to the private owner prior to the time the Federal Gov- 
ernment took over? 

Mr. Morron. From a standpoint of property law, I think that is 
correct. 

Mr. Rocers. I do not understand you. From the standpoint of 
property law ¢ 

Mr. Morton. The reason I am distinguishing is this: Very plainly, 
I am not trying to be cagey or anything of the sort. I am trying to 
be exact. 

Certainly the United States, as much as any State, is not an in- 
dividual. “It has all kinds of powers because it is a Government and 
it has, as an individual does not have, the power of eminent domain, 
for example. 
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It has many constitutional powers that, as a Government, it is 
authorized to exercise. If it exercises the power of eminent domain, 
it has to pay compensation. If it exercises the commerce power, as 
such, we have a different question. 

It exercises a right which has been described as a servitude, but 
which isa power. It is above and distinct from property rights. 

Mr. Rogers. You mean that unless the Federal Government, in a 
case of this kind, exercises the right of eminent domain concerning 
waters with relation to State regulations, or could invoke the commerce 
provision, that it would have to abide by a statute in the State 4 

Mr. Morton. I beg your pardon ? 

Mr. Rocrers. It would be required to abide by a ratable take statute 
in the State insofar as underground water is concerned ? 

Mr. Morron. You are getting into a distinction between property 
rights, as such, and governmental power on the other hand. 

Mr. Rogers. I thought you said the governmental control was 
limited to the exercise of the right of eminent domain and your com- 
merce authority under the Constitution ? 

Mr. Morton. I use those merely as examples of many powers that 
I think the Federal Government has. 

Mr. Rogers. Mr. Morton, has not the Federal Government taken 
the position right now that, if it is a Federal reservation, they have 
unlimited authority regardless of State law, to do anything they want 
to insofar as the present doctrine is concerned being pursued in the 
Federal Government? If they were producing salt water on a reser- 
vation and using a desalination process to make fresh water out of it 
and the salt water was, in turn, damaging the percolating waters, is 
it not the position of the Federal Government that they can be stopped 
from doing that by State statute ? 

Mr. Morron. It is necessarily the position of the Federal Govern- 
ment in the exercise of its delegated constitutional powers that it is 
not subject to the police controls of the States. 

Mr. Rocers. That is the doctrine they are following right today in 
regard to water ¢ 

Mr. Morron. I think it isa doctrine settled in 1789. 

Mr. Rocrers. When it was settled the U.S. Government and the 
Department of Justice are pursuing that doctrine today are they not? 
Mr. Morton. I think we have no choice. I think that is the law. 
Mr. Rocers. I think we could assume from your answer that they 

are following that. 

Proceed. 

Mr. Hosmer. I am not completely clear on this and I want to ask 
a question on this point. 

Does the Pelton decision mean by implication, or otherwise, where 
the United States acquires land by condemnation or purchase that it 
could exercise all the rights that are specified in that case? In other 
words, does it acquire such items as are specified in condemnation 
proceedings or does it, as a sovereign, acquire or perhaps meld, with 
the rights that it acquires, some additional rights it possesses as a 
sovereign ¢ 

Mr. Morton. That certainly is outside the perimeter of the Pelton 
case, as such. 
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The Pelton case very narrowly had to do with the licensing fune- 
tion of the Federal Power Commission. The licensing function of 
the Federal Power Commission—although I think their Genera] 
Counsel is here and can perhaps be more illuminating on this than I~ 
relates to the granting of licenses on Federal property whether it is 
acquired land or reserved land, or public land, or whether it is a right 
in a navigable stream related to the commerce power and not con- 
nected with property rights at all. 

Mr. Hosmer. I think you explained earlier that the United States 
has some form of right which it acquired when it acquired sovereignty 
over the territory and which rights, by some process, have derived 
title coming down to the individual owner where we have individual 
owners of waterways. 

Apparently there is something connected with sovereignty. Why 
does it not pertain in the case of purchased or condemned lands just 
as it does in the case of public lands acquired by extending the 
sovereignty of these territories we picked up from other sovereignties? 

Mr. Morton. I hope that my answer is not cryptic. I hope to be 
helpful. 

Let us not talk about water at all for a minute. 

Let us talk about just plain soil. 

The United States still owns much land that it has never at any 
time disposed of, and at one time owned a lot more than it does now 
in the West. Under all kinds of public land laws, it allowed its land 
to be purchased or acquired by various means by individuals. 

Farmer Jones homesteaded for example. If, after having parted 
with the title, and John Jones owns that land under a homestead 
patent, the United States decides it wants to acquire that homestead 
for some purpose, it may condemn it. 

It then has a derivative title, although it once had an original title. 

Mr. Sartor. Will the gentleman yield ? 

Mr. Hosmer. Yes. 

Mr. Saytor. You still have not answered the question Mr. Hosmer 
asked. If you condemn it, do you have any more when you condemn 
it than Farmer Jones had ? 

Mr. Morton. Not in terms of property. 

Mr. Hosmer. In terms of 

Mr. Sartor. Wait a minute. 

Not in terms of property. What do you have more now that you 
have condemned it than Farmer Jones had ? 

Mr. Morton. You have the right to use it as the Government of the 
United States chooses to use it under its delegated powers. You have 
no more property rights than Farmer Jones had. 

Mr. Saytor. In other words, you are trying to tell this committee 
that it is the opinion of the Department of Justice that by the merg- 
ing of the title of Farmer Jones with the superior power of the United 
States that you get more than the landowner and the citizen ? 

Mr. Morton. No; I am not saying that. 

Mr. Sartor. What other conclusion can you come to? 

Mr. Morton. I am simply saying that, as the owner of the property, 
being the Government of the United States you have certain govern- 
mental powers with respect to that property that are not related to 
property rights at all. 
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Mr. Hosmer. Obviously, governmental power includes this nebu- 
lous thing—if you do not like to call it a riparian right—but some 
kind of water right or part of it. 

Mr. Morton. Let me hasten to say it is akin. 

Mr. Hosmer. They are a part of the sovereign. It seems to me that 
if you reacquire such rights, or whatever rights in condemnation cases, 
a piece of land originally granted by the Government to an indi- 
vidual, you then fall back on the rights, but you do not hold them as 
a separate entity. 

ey meld with whatever rights you have as a sovereignty. 

Mr. Morton. I think the essential difference involving a distinction 
which is too often not made is the concept of property on the one hand 
and governmental power on the other hand. 

Mr. Rogers. What you are saying, Mr. Morton, is this: The sover- 

ign has more rights than the individual citizen, and when the sover- 
eign gets hold of any kind of property, personal, real, or whatever, 
that the sovereign can exercise more rights, rivileges, powers, with 
relation to that material substance, than the average citizen can 
exercise ? 

Mr. Morton. I think so. 

Mr. Hosmer. That has a considerable effect on land east of the 98th 
meridian, does it not? 

Mr. Morton. Again, I say it is a question of constitutional power. 
I think it would affect any place where the Constitution is the shelter 
of our Government. 

Mr. Hosmer. That is all. 

Mr. Rocers. You may go ahead. 

Mr. Morton. I believe that so far as my own presentation is con- 
cerned, I was through with the explanation of subsection (c). 

Mr. Rocers. That is correct. 

Mr. Morton. I am now going to undertake subsection (d). 

Going back to the beginning of the section, “Nothing in this Act 
shall be construed as—” and continuing with the introductory words 
of subsection (3), “affecting, impairing, diminishing, subordinating, 
or enlarging—” and going on now to subsection (d , “any right to 
any quantity of water used for governmental purposes or programs at 
any time from January 1, 1940, to the effective date of this Act.” 

Before going forward with the substantive explanation, I should call 
the attention of the committee to a suggestion made in the report of 
the Department of Justice which I am confident is included also in the 
report of the Department of the Interior, to the effect that the words 
“of the United States” should be inserted after the word “programs” 
in line 18 on page 2. 

The purpose is simply to make it clear that these are purposes and 
— of the United States we are talking about at this point. 

hose words which are suggested as an addition were included at that 
point in the submission of the proposal by the Secretary of the Interior 
m May of 1958, and we recommend that they be restored at this point. 

As to the substantive explanation, again we are talking about saving 
rights which have at least been supposed to exist. If the effect of 
section 1 is to unbuild the reservation doctrine both retrospectively and 
prospectively it would certainly be an unthinkable calamity that exist- 
ing programs and projects of the United States which are predicated 
upon the reservation doctrine in any way should be destroyed. 
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This is just a saving clause. 

Now, as to the date, January 1, 1940. 

As Secretary Bennett and I were working on this, this general] 
question came into our minds: How would we accomplish the saving 
of existing programs and purposes and to what extent ought they to 
be sav ed? C ertainly we were readily able to agree that there ought 
to be some date in ‘history which would be recent enough that the 
Federal Government could not say that sometime back in the 1880’ s, 
we were doing so and so and, therefore, we want to start doing it again, 

There ought to be some kind of a cutoff. 

The question was, what should the cutoff date be ? 

We thought about 5 years. 

We thought about 10 years. We thought about different possibilities, 

January 1, 1940, was mer ely selected as a date which represented a 
time in history prior to World War II, which was the greatest national 
emergency we have been faced with, in our recent memory at least, and 
that date has no other magic. 

Hinging on that date, therefore, is the purpose of this subsection to 
preserve to the United States the right to continue to exercise whatever 
has been within this period of time the maximum quantity of its use, 

You may ask, why not cut it off at the single date of the passage of 
the act? 

We have many military reservations and other Government projects 
and programs which tend to fluctuate in their use. A military estab- 
lishment may, for example, in World War IT have had 100,000 soldiers 
who had to drink and b: ithe and be provided ri whereas today, ona 
more or less standby basis, there may be only 10,000 soldiers there. 

The object here is just plainly and frankly, to protect the United 
States in the continuing right, notwithstanding the operation of section 
1, to use whatever quantity of water has been its maximum use in that 
period of time. 

Mr. Hosmer. Would this provision interfere with the rights affect- 
ing the Santa Marquerita case? 

Mr. Morton. I think that the Santa Marguerita case is pretty far 
afield from this. 

Mr. Sartor. Mr. Chairman, I would just like to make a comment, if 
the gentleman would yield. 

Mr. Hosmer. Yes. 

Mr. Sartor. In that same chair, another representative from your 
Department made the same statement except that his was a great deal 
more far reaching. He said that the Santa Marquerita case, as far as 
he was concerned—I thought he was speaking for the Department— 
the needs of the United States were not determined by the quantity 
of water but by the number of people they put on their military reser- 
vations and not what they bought. 

Mr. Morton. Mr. Saylor, you will pardon me for not having heard 
the previous testimony. I have no purpose to retry the Santa Mar- 
guerita case here although I think I may be able to give some light on it, 
if it is your wish at this point. 

I have not been in charge of the Santa Marquerita case and I am not 
closely acquainted with it, but I think that I can correct some con- 
siderable misinterpretations of it and I would hope to have the op- 
portunity to do that, if it is your wish. 
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Mr. Hosmer. My only concern is this exclusion from the act and the 
item relating to the Government use in January 1940. I would not, 
in any way, want to have that disturbed, such arrangements being 
made ‘comple ‘tely outside of the contemplation of this act. 

This problem faces the Government of anything that would be in 
this act by way of exclusion. 

Mr. Morton. In the first place, Mr. Hosmer—— 

Mr. Hosmer. I ask the question in an abundance of caution. 

Mr. Morron. Camp Pendleton is on acquired land. It is not on 
land which was public land at the time the United States moved in 
there. It was acquired from the Santa Marguerita ranch. 

Mr. Hosmer. I was not convinced when I asked you about acquired 
land that this same theory you have does not apply to them as well as 
tounappropriated land. 

Mr. Morton. The only purpose of this subsection, Mr. Hosmer, is 
to try to save to the United States rights which it has exercised in the 
quantity which it has exercised duri ing the period of history, based 
upon the reservation doctrine which section 1 would disest: vblis h. 

Mr. Hosmer. You would not say that any court would attempt to 
apply this particularly phr: aseology? It would be so far afield that 
it would be simply m: adness. 

Mr. Morton. | think it is way out in left field except for the upper 
reaches of the stream which have been brought into the case under 
the direction of the Ninth Circuit Court of Appeals where some forest 
reserves and Indian reservations are involved. 

This would not affect the Indian reservations but it might affect 
the forest reserves, and there is also some land way upstream that is 
operated by the Buerau of Land Management. 

If that is reserved land, then I would suppose this bill would have an 
impact on that. 

Mr. Hosmer. Thank you, Mr. Chairman. 

Mr. Rogers. Are there any other questions on subsection (d) ? 

If not, we will listen to you on subsection (e). 

Mr. Morton. Thank you, Mr. Chairman. 

Subsection (e) is what might be called the other side of the coin. 

Mr. Sisk. Mr. Chairman. 

In view of the suggestion made by you, I understand, Mr. Mor- 
ton, that: this section now be amended for line 18 to include the words 
“of the United States” at the end of the word “program”; if you did 
not include that, do you feel it would substantially change the mean- 
ing or intent of subsection (d) ? 

Mr. Morron. I can imagine that the language without those words 
would be at least capable of a construction that it might apply to 
some State programs or the governmental type programs with which 
this Congress ought not at this point to be dealing. 

Mr. Sisk. In other words, you feel that these words are necessary 
in order to make clear the intent, is that correct ? 

Mr. Morron. They certainly are a more accurate expression of 
our intent, I am suggesting. 

Mr. Sisk. Thank you. 

Mr. Morton. I think I had started to say that subsection (e) is 
what might be called the other side of the coin, represented by sub- 
section (d). 
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It looks to the future instead of the past. 

Its basic cornerstone is the concept which is very precious in West- 
ern water law and that is what might be loosely described as the first- 
come-first-served principle. 

The object of it, whether necessary or not, is to spell out with as 
much clarity as we know how that the United States, while con- 
tinuing to own land may go forward with any project or program 
which is lawfully initiated in the exercise of the express or neces- 
sarily implied authority of any act of the Congress and may do so 
on its own land on the first initiation principle to whatever extent 
it may do so without interfering with some right which has inter- 
vened between the date of the act and the date of the initiation of the 
Federal program. 

I think it is quite obvious there is no purpose here to destroy, with- 
out compensation, an intervening privately vested right; if someone 
comes in after the date of the act and gets a right he is secure if he is 
ahead of you. 

But, if this can be done without impinging upon anybody else’s 
intervening right, you certainly, in the exercise of your property 
clause power, should have the right to proceed with that. 

I think that is a simple explanation of subsection (e) and with 
that my principal statement is concluded. 

Mr. Sartor. Mr. Chairman, I would like to ask at this point— 

Does the last statement conflict with the one you made before? 

Does the statement you made before, Mr. Morton, mean no State 
could give any right to water in the State which, under your hearing, 
belongs to the Federal Government? 

Mr. Morton. I think you have misconstrued my former statement, 
Mr. Saylor. I think I had refined it considerably from that gen- 
erality. I think that there may well be rights which accrue to 
individuals as a result of a continuing operation of the Desert Land 
Act, or many other acts of Congress, as well as the kind of rights 
which might be created so far as State legislation is concerned, in 
the absence of a contrary direction of Congress under the language 
of the so-called Rio Grande case previously quoted. 

Mr. Sartor. Suppose under section (b) the State grants licenses 
for pe we of water. Now, when does the property right vest in the 
citizen 

Mr. Morton. To answer your question I have to assume this lan- 
guage, that is, that the State “grants” the water right. That would 
vest necessarily, in the form of your question, under whatever the 
applicable law was. 

Mr. Saytor. Is it the position of the Department of Justice that 
the State can only grant title to water that it owns? 

Mr. Morton. Mr. Saylor, I would have to answer that by saying, 
in the first place, that I do not think anybody owns the water. I 
think we are talking about rights to the use of water. 

Mr. Sartor. This is boxing shadows. The average citizen of the 
United States does not care what interpretation the Department of 
Justice puts on it. He wants to know whether he will have tomorrow 
morning the right to go out and open his ditch and take the water 
he got a license from the State for. By whatever terms you want to 
call it, if under any theory that the Federal Government or the De- 
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partment of Justice has, the Federal Government has some superright 
that they can go in and say to a citizen that he no longer has that 
water, that is all the average individual citizen is worrying about. 
Whether it is a property right or a right to use the water makes 
no difference; the result is the same. 

Mr. Morton. The right to use the water is the property right. 
That is my point. You do not own so many drops of water; you 
own the right to use so many drops of water, and that is the prop- 
erty right. 

Mr. Cnenowetu. It isa real property right? 

Mr. Morron. It is a real property right. 

Mr. Cuenowetu. Will the gentleman yield ? 

Mr. Saytor. I shall be happy to. 

Mr. CuenowetrH. What is your attitude toward decrees that have 
been issued by State courts establishing the right to use the water as 
absolute property rights? It is obvious that waters in the western 
streams are pretty well appropriated. 

Mr. Morron. Yes, I know. 

Mr. Cuenowetu. Do you take the attitude that the Federal Govern- 
ment, at its caprice, could overturn those rights overnight ¢ 

Mr. Morton. The answer to your question really falls in several 

arts. In the first place, I would have to know whether it was naviga- 

le or nonnavigable water. 

Mr. CuenowetnH. Let us assume it is nonnavigable. 

Mr. Morton. Did the person proceed in conformity with the pro- 
visions of the Desert Land Act? 

That would be a next question. 

Mr. CuenowerH. Our Colorado constitution says: 

The water of every natural stream not heretofore appropriated in the State 


of Colorado is hereby declared to be the property of Colorado * * * subject to 
appropriation as hereinafter provided. 


And it goes on with the appropriation language. Some of these 
rights go back a long way. 

Mr. Morron. Indeed they do. 

Mr. CuenowetTu. Is there any attitude in the Department of Justice 
that the U.S. Government has the authority and the power either to 
defy the constitution or by some right go in and destroy States’ 
water rights without any excuse? I think that is the concern in the 
minds of our water people. 

Mr. Morton. I certainly do not think there is any such radical view 
held in the Department of Justice. 

Mr. CuenowetTu. There is a feeling of apprehension on the part 


of the people that there is some feeling within the Federal Govern- 
ment that it has this right. 


Mr. Morton. I am aware of that. 

Mr. Cuenowetnu. It may never be exercised but it is like the sword 
of Damocles hanging over their heads. 

Mr. Morton. Mr. Chenoweth, you have used exactly the expression 
that I would want most to use in describing what the object of section 
1 of this bill is, and that is to say that we are trying, so far as this 
reservation doctrine is concerned—and I am as much an advocate 
of this as anybody—in the interest of allaying the concerns of the 
Western States, we are trying to remove the sword of Damocles—I 
think that was your expression ? 
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Mr. Cuenowernu. That is right. 

Mr. Morton. That hangs by reason of the existence of the reserva- 
tion doctrine. 

Mr. CurnowetH. The Pelton Dam decision seems to be the decision 
that precipitated this fear. 

Mr. Morton. Yes. 

Mr. Cuenoweru. Do you feel that decision is a real threat to the 
water rights? 

Mr. Morron. I can see it as a source of real and genuine concern, 
a concern with which I have undertaken to deal, along with Secretary 
Bennett in the proposal of this legislation. I do not think the Pelton 
Dam decision itself says quite what some fit any have said it does, but 
I can see from it the concern to which you refer. 

Mr. Asprnautu. Will the gentleman yield? 

This legislation which has been proposed will prevent that sword 
of Damocles from swinging any further; is that mght? 

Mr. Morron. You used a most excellent figure of speech. 

Mr. Cuenoweru. That decision was the first source of concern or 
apprehension on the part of our water people in recent years. That 
seems to be where the fear originated. 

Mr. Morton. I think the Pelton Dam decision is at the root of the 
concern. I do not think it created any new law. I think the decision 
was technically correct and well supported by the long line of decisions 
which have developed in this field. It has always been surprising to 
me to see that a lot of people seem to be surprised. But this is neither 
here nor there, what I think or anything of the sort. 1 have tried 
to deal with what many people have considered to be the adverse 
impact of the Pe/ton Dam case upon the security of State, local, and 
private development of water resources. 

Mr. Cuenoweru. Just one final question. If you were a farmer 
operating irrigated land in the West under decrees by State courts, 
you would feel much better if section 1 of this bill was the law of the 
land? 

Mr. Morton. I would. 

Mr. Cuenowern. Thank you very much. 

Mr. Sayxor. I have time and I would like to ask another question. 

It looks to me that the questions which you answered for Mr. Cheno- 
weth were fine because you said they were nonnavigable streams. 
What if the stream is navigable? 

Mr. Morton. This bill does not undertake to deal with the commerce 
power. 

Mr. Sayxor. If it does not deal with navigable waters, what. about 
the decision that anything that flows into a stream that is navigable 
is a part of that stream? I defy you or anybody in the western part 
of the United States or in the eastern part of the United States to point 
to the head of a stream that is not navigable under the terms of that 
decision. : 

Mr. Morron. I have little argument with your statement, Mr. 
Saylor. 

Mr. Saytor. Therefore what you are saying is that up until now 
what you have said is a lot of fine platitudes but it does not apply 
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to water because all the water in the streams of the United States is per 
se navigable ? 

Mr. Morron. Now just a minute. I think it would reach the streams 
which, while perhaps questionable as to navigability, lay anywhere in 
the reservations out of public land. The thing I say it excludes is any 
effect upon the power of Congress under the commerce clause. This is 
a power which may not be exercised. It may lie dormant. But it isa 
power which I am of the opinion you cannot surrender. 

Mr. Sayvor. Well, then, if we leave it lie dormant every water user 
in the United States is thre atened with a sleeping giant; Uncle Sam 

will get awake someday, or Congress may step in and say that every 
law passed by a State in regard to water is superseded by the commerce 
clause of the Constitution. 

Mr. Morron. Although this bill does not deal with that subject there 
isa very old decision, which I think is still the law, in the Monongahela 
Navigation Company case—I think it was in your own State? 

Mr. Sartor. That is right. 

Mr. Morton. Under that decision there may be rights, which have 
acquired the status of property prior to the time that the Federal 
Government decides to move in, which may have to be compensated. 
But no one can have, under the 7’win Cities case, a property interest in 
the running water of a navigable stream. In the 7'win City case, 
powersite V value was rejected as an element of compensation in the con- 
demnation of riparian lands. 

If it is of any help, it might be well for the record to have this. 

Mr. Sartor. I think it is because the Department of Justice has only 
commented on one bill that we have before our committee- 

Mr. Morron. That is correct. 

Mr. Sayutor. And there are a number of bills that go a great deal 
farther. 

Mr. Morton. That is right. 

In the Monongahela Navigation Company case, decided in 1893 in an 
opinion by Mr. Justice Brewer, the company was incorporated in 1836 
by an act of Pennsylvania. Pennsy lvania authorized the company to 
construct. a lock and dam in the Monogahela River, and that is a navi- 
gable stream. Pennsylvania also gave this company a franchise to 
charge tolls for the use of the lock. The congressional consent was at 
least implied for this obstruction in the navigable stream by an act of 
Congress of 1881. 

Congress later authorized the acquisition of the lock and dam by 
condemnation in 1888 but it expressly provided that— 








In estimating the sum to be paid by the United States, the franchise of said cor- 
poration to collect tolls shall not be considered or estimated. 

In other words, Congress itself said, after it had allowed this instal- 
lation to be made in the Monongahela River, “we will take this lock and 
dam but we expressly forbid payment for the State franchise.’ 

The Supreme Court said, “No, you pay for the State franchise as 
a property right which had become vested in the Monongahela Navi- 
gation Co.” 


Does that throw any light? And I subscribe to that opinion. I 
think it is the law. 
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Mr. Sartor. Here is a quote from the statutes of Arizona: 


The waters of all sources, streams, canyons, ravines, and other natural chan. 
nels, or indefinite underground channels or the perennial or intermittent flood- 
waters or surface waters and all lakes, ponds, and springs on the surface, belong 
to the people and are subject to appropriation for beneficial use as provided in 
this chapter. 

Does the Department of Justice feel that the State of Arizona ex- 
ceeded its authority in the passage of that act because navigable rivers 
run through the State of Arizona and are definitely covered by that 
act ? 

Mr. Morton. It did not exceed any authority which it had to legis- 
late so far as it was competent to deal with the subject matter, But 
certainly the State legislation would have to yield to the commerce 
power of the United States within its proper application. 

We do not question at all the validity of that act. We say simply 
when it comes into collision at any point with the exercise of the 
delegated powers of the United States, then under article VI of the 
Constitution, the supremacy clause, the State act must yield to the 
constituional power of the United States as you exercise it. 

Mr. Sartor. Does the Department of Justice take the position that 
it is up to Congress to determine whether a stream is or is not navi- 
gable by act of Congress, or by what is the Department of Justice 
bound ? 

Mr. Morton. Well, there is a great line of cases that indicates that 
a court will not reexamine a determination by the Congress that it is 
exercising the commerce power which includes the navigation 
servitude. 

Mr. Hosmer. Will the gentleman yield ? 

Mr. Saytor. Yes. 

Mr. Hosmer. At that point, then, Mr. Morton, I would like to ask 
you for your reaction to a possible third section in the bill which 
would read as follows: 

For the purpose of this act the right of the United States in the navigable 
waters within the several States is limited to the control thereof for the pur- 
pose of navigation and each State, upon its organization as a State, shall be 


deemed to have acquired the ownership of the navigable waters within its bound- 
aries and of the land under the same. 


Mr. Morton. Well, that is quite a mouthful, Mr. Hosmer. 

Mr. Hosmer. Incidentally, I think you recognize that as a para- 
phrasing of Justice Brandeis’ dissenting opinion in the case of the 
Port of Seattle v. Oregon & Washington Rail Road Company (255 
U.S. 56), decided in 1921. 

Mr. Morton. I regret to say I have not so identified it. I may, with 
some little thought, perhaps even with a recess, come back with a 
horseback opinion. 

Mr. Hosmer. I would appreciate it if you would submit it, because 
I think it minimizes the entire line of questions by the gentleman 
from Pennsylvania and by the gentleman from Colorado and also the 
question in my mind regarding the extent of the bill. I do not con- 
ceive this bill as covering much of anything. I think in the Pelton 
Dam case the question of navigability was not raised because the 
Department just wanted a nonnavigability case decided, and if it had 
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been raised it probably would have been decided as so many of these 
other cases have, that whenever it has a rowboat on it it is navigable. 

I make that suggestion for your serious consideration and evalua- 
tion. I doubt that it will get consideration, but I hope it will get 
evaluation. 

Mr. AsprnaLu. We do not have any time left. I was going to ask 
whether or not the last four lines are acceptable, but we will have to 
adjourn until 9:45 tomorrow morning. 


(Thereupon, at 11:50 a.m., a recess was taken until Wednesday, 
July 22, 1959, at 9:45 a.m.) 
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FEDERAL-STATE RELATIONS IN THE FIELD OF 
WATER RIGHTS 


WEDNESDAY, JULY 22, 1959 


Houser or REPRESENTATIVES, 
SUBCOMMITTEE ON IRRIGATION AND RECLAMATION OF THE 
COMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C. 

The subcommittee met, pursuant to Srey: at 9:55 a.m., 
in the committee room, New House Office Building, Hon. Walter 
Rogers, chairman of the subcommittee, presiding. 

Mr. Roaers. The Subcommittee on Irrigation and Reclamation will 
come to order for the further consideration of the bills pending. 

In view of the fact we did not make as much headway yesterday as 
we had hoped to and had intended to do, I apologize to the other wit- 
nesses because of the delay. 

This morning we will hear two State representatives, very briefly, 
and then we will proceed to hear the American Farm Bureau Federa- 
tion, the U.S. Chamber of Commerce, the National Reclamation As- 
sociation and other witnesses in the order listed. We do hope to 
meet this afternoon on this matter, unless business on the floor pre- 
vents it. But, at this time, the Chair will recognize the representa- 
tive from the State of Wyoming, Mr. Bard Ferrall, for a short state- 
ment. Mr. Ferrall is representing the Governor of Wyoming. Will 
you come forward, please ¢ 


STATEMENT OF BARD FERRALL, REPRESENTING HON. JOSEPH J. 
HICKEY, GOVERNOR OF THE STATE OF WYOMING 


Mr. Ferratu. Mr. Chairman and committee members, my name is 
Bard Ferrall; 1 am from Cheyenne and I represent Govern nor Hickey 
here. I shall not attempt to add to Senator O’Mahoney’s letter or 
Representative Thomson’s statement here. 

They have given the gist of what we think. I would like to men- 
tion one thing, a dilemma I did not realize until I sat here 2 days and 
listened, and that is the problem of our cities and towns. 

For example, Cheyenne derives three-fourths of its water from 
the watershed of Pole Mountain and the entire water of the shed lies 
in the Pole Mountain Military Reservation. We need all of that 
water. If the Government is right here, we are helpless. In fact, for 
almost a hundred years we thought those were our rights and now, 
apparently we learn we have no control over it, if they want to do 
something about it. I think many towns in Wyoming and many 
Colorado towns are in the same situation. 
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Mr. Rocers. Thank you. What you are speaking of is the fact this 
water situation in Wyoming as it presently stands is nothing less than 
a Damocles sword over the head of the people of Wyoming. 

Mr. Ferrauy. That is right. 

Mr. Rocers. The Federal Government can either cut loose or hold 
suspended as they want. 

Mr. Ferrauu. We think that is almost impossible. We do not know 
how we can grow or flourish with this. 

Mr. Rogers. Are there any questions? 

Mr. Sartor. Mr. Ferrall, the city of Cheyenne that you have men- 
tioned has received its water through a compliance with the laws of 
the State of Wyoming. 

Mr. Ferraty. Only under the laws of the State of Wyoming. It has 
the first appropriation on this creek and it takes its entire flow unless 
it does not need it and it stores that flow, but it all comes off of the 
military reservation lands. 

Mr. Sayrvor. In other words, the entire watershed lies within with- 
drawn lands. 

Mr. Ferrauu. I think almost all of it; yes, sir. 

Mr. Sartor. Has anyone, to your knowledge, from the time Wyo- 
ming has been admitted as a State into the Union, ever suggested or 
told any official of the State of Wyoming or any official of the city 
of Cheyenne, that you know of, that they interfered with the water 
of the Federal Government ? 

Mr. Ferrari. No. In fact, always they have recognized we did 
have the first right. At least, heretofore that has been the situation. 
I know there has been a contract made with the city regarding the 
use of city water and things of that kind. They have always ree- 
ognized the city’s prior rights. 

Mr. Sartor. In dealing with the military reservation and the needs 
of the military reservation, have they complied with State laws as 
far as vou know? 

Mr. Ferratyt. They have; in fact, I know they have. 

Mr. Sartor. So that the position the Government is now taking in 
the testimony you have heard here in this room in the last several 
days is just 180 degrees opposite from the position they have taken 
in your State to the best of your knowledge. 

Mr. Ferraty. I cannot understand it, but that is right. 

Mr. Sartor. I might tell you a few years ago, I heard a man in 
Fallbrook, Calif., when he for the first time heard this proposition, 
make the statement that his ancestors had walked across the country 
to get away from the things that were now being proposed, and if 
the Federal Government, his Government, was now assuming that 
position, he thought it was time for him and a lot of other people 
that came here to take another walk and go somewhere else. I think 
he expressed the views of a great many citizens of this country. 

Mr. Rogers. Thank you, Mr. Ferrall; and without objection, you 
may extend your remarks, if you so desire. 

The next witness is a representative of South Carolina, Mr. Lewis 
E. Hendricks, executive secretary of the South Carolina Conservation 
Committee. 

Will you come forward and you will be recognized. 
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STATEMENT OF LEWIS E. HENDRICKS, EXECUTIVE SECRETARY, 
SOUTH CAROLINA CONSERVATION COMMITTEE 


Mr. Henpricks. Mr. Chairman and members of the committee, my 
name is Lewis E. Hendricks and I am representing Governor Hollings 
of South Carolina. I would like to say that we are delighted with 
the opportunity to join in endorsing and urging the enactment of 

roposed legislation known as H.R. 5555, introduced in the 86th 
Congress, the Ist session, by Mr. Rogers of Texas, and referred to 
the Committee on Interior and Insular Affairs. 

We did not mention other bills. These other bills were omitted 
because we thought this one would best serve the needs as we saw them. 

A citizen of any State looks to and expects from the government 
of his State a full protection of his title to land or other private 
property. he ; uF 

ater is one of the necessities of life, and the right to use it is a 
property right which is just as important in our private enterprise 
system, and in some cases even more important, than a property right 
in land. 

Historically, the responsibility for allocating water between com- 
petitive uses and users has been that of the State. However, some 
recent Federal court decisions and rulings by the U.S. Department 
of Justice have caused considerable anxiety to citizens of South Caro- 
lina, as exemplified by a concurrent resolution enacted by the South 
Carolina General Assembly as follows: 


CONCURRENT RESOLUTION H. 1151 


Messrs. Ott, Fanning, Fairey, and Yarborough 


A CONCURRENT RESOLUTION Memorializing the Congress and President of the United 


States to safeguard and preserve established State and individual rights to the use of 
water within the separate States 


Whereas recent decisions from the Federal courts and recent rulings from 
the U.S. Department of Justice have deprived States and persons of rights 
which the States and persons previously enjoyed in regulating and controlling 
the use of the water in the respective States; and 

Whereas these decisions and rulings are a part of a general pattern develop- 
ing gradually into Federal supremacy and usurpation over water which, if 
continued, will destroy individual and States rights over water and substitute 
in lieu thereof an all-powerful centralized Government control: Now, therefore, 
be it 

Resolwwed by the House of Representatives (the Senate concurring), That the 
President and the Congress of the United States be, and they are hereby, urged 
and requested to take all necessary action to (1) preserve the water rights 
of the individual and of the States and prevent Federal usurpation of those 
rights; (2) see that legislation is initiated and supported to return to the 
individuals and to the States the rights taken from them by the Federal courts 
and the Justice Department; and (3) in every way possible reaffirm, renew, 
and defend the concepts that water rights are property rights and that these 
established rights to the use of water by a State and an individual should not 
= — away without due process of law and adequate compensation; be it 
urther 

Resolved, That certified copies of the above be promptly transmitted to the 
President and Vice President of the United States, Speaker of the House of 
Representatives of the Congress, chairmen of the U.S. Senate and House Com- 
mittees on Interior and Insular Affairs, U.S. Senators Olin D. Johnston and 
J. Strom Thurmond, U.S. Representatives William Jennings Bryan Dorn, Robert 
T. Ashmore, Robert W. Hemphill, John L. McMillan, L. Mendel Rivers, and 
John J. Riley. 


43754—59——10 
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The concurrent resolution was agreed to and ordered sent to the senate 
February 4, 1959; concurred by senate April 15, 1959. 

Among the Federal court decisions and U.S. Department of Justice 
rulings depriving separate States of their authority in regulating 
and controlling the use of water resources of the separate States are: 
US. v. Twin City Power Co., 350 US. a UWS. v. Appalachian Elee- 
tric Power Co., 311 U.S. 3877; Ashwander v. Tennessee Valley Author- 
ity, 297 U.S. 288; First Lowa Hedrolectric Cooperative v. Federal 
Power Commission, 328 U.S. 152; U.S. v. Chandler-Dunbar Co.. 
229 U.S. 53; UWS. v. Rio Grande Irrigation Co., 174 U.S. 690; Okla- 
homa ex rel Phillips; Governor v. Guy F. Atkinson Co. et — — 
U.S. DUS 5 and Federal Power Commission v. Ore gon, 349 U.S. 435. 

The proposed H.R. 5555 recognizes alatoetite of all States re- 
lating to the control, appropriation, use, or distribution of water 
within their boundaries” and “that such authority of the States shall 
be given full recognition by the Federal Government in connection 
with Federal programs.” It therefore will make it possible for States 
to follow a well-detined and progressive policy in the development and 
most beneficial use of its water resources. 

We therefore endorse the provisions of the proposed H.R. 5555 and 
urge that it be enacted. 

Mr. Rocers. Mr. Hendricks, your position is this: That this water 
problem is definitely a national problem involving all of the 49 States 
and the 50th State as soon as the situation has been worked out where 
they become fully qualified. 

Mr. Henpricks. Yes, sir; very definitely so. We in South Caro- 
lina, in recent years, are now facing the problem where we are going 
to have to have some State legis: ation on water rights and we have 
been struggling with the problem for 2 or 3 years alre ady. 

Mr. Rogers. Are there any questions? 

Mr. Sartor. Mr. Hendricks, in your capacity as executive secretary 
of the South Carolina Soil Conservation Committee, has there ever 
come to your attention in your State any claim by any agency of the 
Federal Government that the State of South Carolina could not 
control and legislate with regard to the waters within your own 
boundaries ? 

Mr. Henpricks. No, sir; except we have had some concern on the 
watershed of the Savannah River where we have two Army Engineer 
hydroelectric developments. There is some concern about. the “head- 
waters of that stream. 

Mr. Sartor. In the construction of those hydroelectric dams that 
are in your State, to this point have the Army Engineers or anyone 
representing the Government ever protested the use by riparian 
owners of the headwaters of those streams ? 

Mr. Henopricks. Not yet that I know of, sir, but they are just now 
under construction and in the process of getting to that status. 

Mr. Sartor. That is all, Mr. Chairman. 

Mr. Rocers. Are there any other questions ? 

If not, thank you very much, Mr. Hendricks. You are very kind 
to appear before the committee in behalf of the Governor of your 
State. Thank you very much. 

Mr. Henopricks. Thank you. 
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Mr. Rocers. The next witness will be the representatives of the 
American Farm Bureau Federation, Mr. Charles Butler, Matt Triggs, 
and Clarence Davis. 

Mr. Trices. Mr. Chairman, the witnesses for the U.S. Chamber of 
Commerce can only be here this morning. If it is acceptable to the 
committee, they have a short statement and we will be glad to yield 
to them. 

Mr. Rocers. Without objection, that will be permitted and Mr. 
George L. Henderson, Bakersfield, Calif., representing the U.S. 
Chamber of Commerce will be recognized at this time. 


STATEMENT OF GEORGE L. HENDERSON, U.S. CHAMBER OF COM- 
MERCE, ACCOMPANIED BY DONALD W. VAN TUYL, NATURAL 
RESOURCES DEPARTMENT, U.S. CHAMBER OF COMMERCE 


Mr. Henperson. My name is George L. Henderson, and I am a 
consulting civil engineer in Bakersfield, Calif. I was employed for 
30 years by the Kern County Land Co, and was vice president of en- 
gineering when I retired the first of this year. 

First, I would like to thank the Farm Bureau for its courtesy in 
allowing me to proceed ahead of their program. Iam a member of 
the Farm Bureau of California. 

With me on my right is Mr. Donald Van Tuyl, water resources 
assistant in the chamber’s natural resources department. 

I am here to present the views of the Chamber of Commerce of the 
United States, having been a member of the chamber’s natural re- 
sources committee for 3 years. The chamber is a national federation 
of more than 3,500 business organizations—local and State chambers 

of commerce and trade and professional] associations, with an under- 
lying membership of about 2,800,000 businessmen. 

The Chamber of Commerce of the United States strongly supports 
the principles of H.R. 5555, which would recognize and acknowledge 
the authority of the States to control, appropriate, use, and distribute 
waters within their boundaries. Such State authority has been se- 
riously threatened by recent Federal agency actions and Supreme 
Court rulings. 

The water supplies of individuals and communities should not be 
interfered with by Federal actions which disregard State water laws. 
The right to use water from ariver or stream under State jurisdiction, 
granted and protected by State law, can be wiped out under an as- 
sumption that the Federal Glovenivent has paramount and superior 
rights. We believe that the States rights should be held superior to 
Federal j jurisdiction over water use. 

The various systems of State water law, evolved through the years 
to fit particular problems, vary from the riparian doctrine common 
in Eastern States to the western doctrine of appropriation. In the 
former, landowners adjacent to water sources have a prior right to 
put the water to beneficial use. The appropriative system is based 
on early mining and irrigation requirements and recognizes that the 
first user has priority over later users. The riparian system has been 
applied in areas of adequate water supply, while the appropriation 
system is better adapted to areas where water is limited in quantity. 
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Both systems have determined pursuant to the laws of the various 
States and depend on State law for their equitable application, 

Affirmative legislation such as is proposed in H.R. 5555 is needed to 
make it clear that: (1) water rights can be obtained only from the 
States; (2) Federal agencies must obtain water rights for Federal 
projects pursuant to applicable State law; and (3) the Federal Gov- 
ernment has no “paramount” right over the States in matters relating 
to use, allocation, and regulation of water. 

A number of bills before this subcommittee contain sound provisions 
which would serve to affirm the fundamental jurisdiction of the 
States over their water resources. Some of the bills would solve only 
the immediate problem in our Western States and would not establish 
a uniform policy applicable to all parts of the country. Some would 
leave dangerous loopholes for: possible interpretation of a superior 
Federal right to water on public lands in Western States. 

The chamber believes that H.R. 5555 contains provisions which 
give the most comprehensive recognition to the inherent rights which 
have been reserved by the States. This bill is consistent with the basic 
principles of our Federal-State system of government set forth in the 
Constitution. 

STATE AND FEDERAL JURISDICTIONS 


Beginning in the early days of western settlement and development, 
various acts of Congress have contained provisions recognizing State 
law as governing water rights. The Desert Land Act of 1877, for in- 
stance, 1s generally conceded to have rendered western waters subject 
to appropriation under State law rather than any Federal law. A 
similar intent has been expressed in 16 other Federal statutes, includ- 
ing the Reclamation Act of 1902 and the Federal Power Act of 1920. 
A statement of congressional policy in the Flood Control Act of 1944 
is very explicit. There are also numerous instances in which the 
Supreme Court has affirmed State control over water. 

We recognize, however, that certain limitations have been placed 
on the concept of State control. These stem primarily from the exer- 
cise of Federal authority received from the Constitution, under the 
power of Congress to regulate commerce and to control navigation 
on interstate streams. The Supreme Court has said that the Federal 
Government holds a “dominant servitude” on the waters of navigable 
streams. 

Additional Federal authority to engage in public works has been 
exercised under interpretations of article 8 which grants to Con 
the power to “lay and collect taxes * * * to pay the debts and provide 
for the common defense and general welfare of the United States.” 
Federal authority is limited, however, under the 10th amendment, 
which specifically reserves to the States the powers not delegated to 
the United States. 

PRINCIPLE OF STATE RIGHTS 


Recently the shadow of doubt has been cast on the sanctity of 
State water law in the West. The Supreme Court decision in 1955 
regarding the licensing of Pelton Dam, for example, subordinated 
Oregon State law by holding that the Federal Government has a 
dominant right to control waters originating on lands that had been 
“reserved” by the Federal Government. This interpretation upheld 
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the granting of a development license by the Federal Power Commis- 
sion to a private firm which had not obtained water rights under 
Oregon law. 

In another instance, supported by the Court decision in the Pelton 
case, the Federal Government continued to disregard water rights 
which had been held by citizens for years under California law. 
While dispute over waters of the Santa Marguerita River began 
with Federal construction of Camp Pendleton during World War 
II, the Federal Government now cites the Pelton case to support 
its assertion that the United States has a paramount interest in these 
waters above and beyond any interest recognized under California 
law. 

A third instance, also hinging on the Pelton decision, involves 
refusal of the U.S. Navy, on advice of the Justice Department, to 
comply with Nevada State law regulating the appropriation and 
use of underground waters. The decision in the Hawthorne case, as 
this is known, would serve to exempt the United States as a property 
owner from the recognition of necessary State law. 

Thus, the fears engendered by the decision in the Pelton Dam case 
now appear to be justified. Federal activity which disregards State 
law points up the great and immediate need for Congress to restate, 
reaffirm, and reinforce the principle of superiority of State water law. 

The national chamber has long recognized the unusual problems 
of limited water resources in our arid and semiarid regions. Our 
objectives have been both to encourage and to help protect the de- 
velopment of these limited resources and thus the economy of the 
region. 

The chamber holds that the States themselves and not the Federal 
Government have a constitutional interest in and right to the utiliza- 
tion and control of their own water resources. Such interest and 
right is paramount and should not be withdrawn by any court of 
law or by any act of Congress. On the contrary, these interests and 
rights should be strengthened so as to preserve and protect to the 
fullest constitutional extent both the established and the potential 
uses of western water resources. 


H.R. 5555 COMPREHENSIVE 


H.R. 5555 would apply to all of the United States and not merely 
to Western States, as would most of the other bills. While it may 
be true that most of the problems involving water law today are in 
our Western regions, other sections of the country are discovering 
that they have problems involving water use and State law. Par- 
ticular problems that may apply to only certain regions or States 
should be treated under separate specific legislation at another time. 

H.R. 5555 is a far-reaching and forthright bill which will protect 
the rights of those who have primary responsibility for water re- 
sources—that is, our private citizens, and local and State govern- 
ments. In all sections of the United States the developers and users 
of our water resources have invested large amounts of money in 
projects for public and private water supply, power, flood protection, 
pollution abatement, and other benefits. They have come to depend 
on the validity of the State laws under which their rights to use the 
water were obtained. 
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H.R. 4567 and similar bills, while preventing a repetition of the 
Pelton Dam decision and applying only to Western States, fail to 
provide the degree of assurance needed by all States against Federal 
preemption. They would not correct the situations in the Hawthorne 
and Santa M arguerita cases. They would not set forth a clearly de- 
fined policy for all States. 

The provisions in H.R. 5555 would establish as national policy the 
principles under which the States at all times could rely on the applic- 
ability of their laws and could administer them without fear of loss 
through Federal preemption. It is important for a State to know, 
for example, in advance of congressional authorization of a Feder “al 
project that the rights to use w ater Within the State would be acquired 
pursuant to State law. 

The rights and interests of the United States also would be pre- 
served under H.R. 5555. If enacted, this bill would not affect any 
water rights acquired by the United States pursuant to State law, 
nor any existing act of Congress requiring the United States to comply 
with State law. 

H.R. 5555 would not affect any Federal program which involves 
acquisition of water rights; the bill would make clear that where a 
person has acquired a w ater right under State law, the Federal Gov- 
ernment must pay just compensation for the taking of such right. 


FEDERAL SUPREMACY DISPUTED 


The theory of Federal supremacy over State law in matters relating 
to the waters of intrastate streams has never been accepted by any 
State nor established by congressional enactment. The theory is 
advanced, however, in recent Federal court decisions and interpreta- 
tions by the Justice Department. 

The language of H.R. 4567 contains implications that the Federal 
Government has rights not delegated by the Constitution required 
under State law, but obtained by act of Congress. Such presupposi- 
tion of an overriding Federal right is dangerous and should be denied. 
H.R. 4567 and similar bills are less comprehensive than H.R. 5555 
because they do not rule out the concept of Federal supremacy. 

Congress has repudiated the doctrine of Federal supremacy in pass- 
ing the tidelands legislation, in which it was denied that the Federal 
Government has “paramount rights” over the States in ownership 
and control of the coastal lands from shore line to the States’ historic 
seaward boundaries. 

The principles involved in the proposed legislation concern Eastern 
States as seriously as Western States. H. R. 4567 as well as ELR. 
2363 would apply only to the Western public land States, and there- 
fore would not forestall problems of Federal encroachment in Eastern 
States. 

As requirements for water continue to grow to meet demands of 
increasing population and expanding industry, the available supply 
becomes limited. Under conditions of inadequate water, questions 
will arise over who may have prior right and what authority governs 
those rights. 

Several Eastern St: ites, acting individually and collectively, have 
considered these important questions of State water law. Some are 
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reviewing the adequacy of the riparian doctrine, and are looking at 
the problems involved in the western appropriative doctrine. A few 
of these States in recent years have revised their water laws and 
strengthened their administrative agncies. More of the States will 
be paying closer attention to water rights and water law in the years 
ahead. 

The national chamber believes that the States have an inherent 
right to control, appropriate, use, and distribute the waters within 
their boundaries. They should be encouraged to establish interstate 
compacts relating to the waters of interstate streams. 

We urge Congress to give full recognition to the authority of the 
States, thereby “halting ‘the tendency of some Federal agencies to 
impose a doctrine of Federal supremacy, or paramount rights. 

We recommended approval of H.R. 5555 as the best means of pro- 
tecting the States and their citizens against encroachment by the 
Federal Government in the field of State water rights and admin- 
istration. 

Thank you. 

Mr. Rocers. Thank you, Mr. Henderson, for the very fine statement. 

Are there any questions ¢ 

Mr. AsprnaLL. Mr. Chairman. 

Mr. Rocers. Mr. Aspinall. 

Mr. AsPINna.u. I, too, wish to commend Mr. Henderson for a very 
fine statement from the group which he represents. But, Mr. Hender- 
son, a great deal of your statement here which properly sets forth 
the position of your organization is based upon assumptions, perhaps, 
some which are true and some which are not true. That is the prob- 
lem that confronts this committee. We have to make certain policy 
decisions. 

On page 4 in your reference to the Pelton Dam case, the second 
sentence you say: 

The Supreme Court decision in 1955 regarding the licensing of Pelton Dam, 
for example, subordinated Oregon State law by interjecting an assumed Federal 
right to waters originating on lands that had been “reserved” by the Federal 
Government. 

What do you mean assumed Federal rights? After all, we have 
had testimony, and I think all of us will agree, even though we do 
not agree with the decision, that the assumption as such was simply 
a statement of the law as it exists, whether we like the decision or not. 
Let me ask you this question: Have you had this statement of yours 
passed on by the attorney for the organization which you represent ? 2 

Mr. Henperson. That is right, Mr. Aspinall, it has been. 

Mr. AsprnAtn. That is all. 

Mr. Henperson. I would say that the assumed right is one on which 
general opinion had been that the State had the full right to ad- 
minister. 

Mr. Asrrnauu. We all have our opinions and all of that, but we 
have to accept what the court finally decides as to the law, whether 
we like it or not. 

Now Congress has the right to override certain decisions, if Con- 
gress’ actions do not conflict with the Constitution. 


That sort of a statement, in my opinion, lessens its effectiveness. 
That is all, Mr. Chairman. 
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Mr. Sisk. Mr. Chairman. 

Mr. Rogers. Mr. Sisk. 

Mr. Sisk. I simply wish to welcome Mr, George Henderson here as 
a fellow Californian and one of our first citizens out there and a man 
for whom we all have a great deal of respect, although I occasionally 
find myself in disagreement with the national chamber, as I am sure 
Mr. Henderson is aware. 

Mr. Henderson has been an outstanding advocate of sound water 
development in California and I simply want the record to show that 
I am deeply appreciative of his coming here this morning and of the 
statement he has made. 

Mr. Henperson. Thank you. 

Mr. Rogers. The gentleman from Pennsylvania. 

Mr. Sartor. Mr. Henderson, I do not know of anybody that is 
more opposed to certain decisions the courts have made that have 
been referred to and certain positions taken by the Department of 
Justice with regard to the water, but I, like my chairman, am con- 
cerned about certain blanket statements you have made here. 

At the bottom of page 2 you state that “affirmative legislation is 
needed to specify that: (1) water rights can be obtained only from 
the States.” 

Under the Constitution the Federal Government is given cer- 
tain water rights that even Congress, if it wants to, could not give 
away. 

What I want to know is what right you want to be derived only 
from the States. 

Mr. Henverson. I would say, Mr. Saylor, that the Federal Goy- 
ernment has the control over navigable waters. I do not believe 
that the States can preempt the United States in the control of the 
navigable waters. 

Also on the interstate streams, it has been the practice for many 
years, as I recall, that interstate treaties regarding those streams have 
been referred to and approved by the Congress. 

Mr. Sartor. That is a number of compacts between the States af- 
fecting water. 

Mr. Henverson. That is right. But as to the intrastate streams, 
those entirely within a boundary of a State, then I believe that a 
State, as we have assumed for many years, should administer the 
appropriation and use of that water. There is a distinction. 

Mr. Sartor. If wholly within the State, you have a navigable 
stream, what control or what water rights should the State have 
in that stream ? 

Mr. Henverson. It would first have to observe the interest of the 
United States in the navigation feature. 

Mr. Rogers. Will the gentleman yield there? 

Mr. Saytor. Yes. 

Mr. Rocers. Mr. Henderson, if you will permit me, I think the 
answer to that question is simply this: The State would have every 
right, except to interfere with the navigation right that the Federal 
Government has by reason of the commerce clause. 

Mr. Henpverson. That iscorrect, Mr. Chairman. 

Mr. Sartor. Then, the second position that “the Federal agencies 
must obtain water rights for Federal projects pursuant to applicable 
State law.” 
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How far would you go with that statement? How far should this 
committee go in requiring the Federal Government to get permits 
from the State ? 

Mr. Henverson. Mr. Saylor, I believe I can give a good illustration 
of the case in which the Federal Government has proceeded under 
State law in California. 

The U.S. Bureau of Reclamation, years ago, under State law, 
filed applications for permits to use the waters of the San Joaquin 
River. Extensive hearings have been held just 2 months ago; the 
State water rights board granted those permits to the Bureau of 
Reclamation, acting in the name of the United States, for a right to 
divert and use certain waters of that river. That is a good example 
of an operation of the Federal Government’s greatest water agency, 
as a matter of fact, in observing State law. And that is an intrastate 
stream. 

Mr. Sayvor. I might say that I can give you another one that was 
just decided the other day by the Court of Claims on July 15, where 
the Federal Government might have saved itself a lot of money had 
they not been so anxious, and that is the Grand River Dam Authority 
v. The United States, just decided the other day by the U.S. Court 
of Claims, the 15th of this month, which means that the United States 
will be called upon to pay to the State of Oklahoma, or to a department 
of the State or agency of the State, apparently quite a sum for dam- 


ages which, if they had followed your theory, they certainly would 
not have had to do. 


Mr. Henperson. That is very interesting. 

Mr. Rogers. Are there any other questions ? 

If not, thank you very much, Mr. Henderson. 

Mr. Henverson. Thank you, Mr. Chairman. 

Mr. Rogers. The next witness will be the group representing the 
American Farm Bureau Federation, Charles Butler, Matt Triggs, 
and Mr. Clarence Davis. 

Will you come forward and identify yourselves ? 


STATEMENTS OF MATT TRIGGS, ASSISTANT LEGISLATIVE DIREC- 
TOR; CHARLES C. BUTLER, DIRECTOR OF THE LAND AND WATER 
DEPARTMENT; CLARENCE DAVIS, ATTORNEY, OF THE AMERI- 
CAN FARM BUREAU FEDERATION 


Mr. Trices. Thank you, Mr. Chairman. I will lead off. 

My name is Matt Triggs. I am assistant legislative director of the 
American Farm Bureau Federation. On my left is Charles C. Butler, 
director of the land and water department of the American Farm 
Bureau Federation. 

Mr. Butler is an agronomist with 23 years’ experience in the field of 
land and water use development in the United States and foreign 
countries. His experience has included employment with the Soil 
Conservation Service and as an agricultural adviser for the Bureau of 
Reclamation in the development of the irrigation phases of the Mis- 
souri River Basin. During the past 6 years of employment with the 
American Farm Bureau, he has devoted most of his time to assisting 
member State farm bureaus in the development and improvement of 
their State water policy and State water rights laws. He has served 
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as technical adviser to several State water study commissions during 
this period. 

On my right, of course, is Mr. Clarence Davis, who needs no intro- 
duction to this committee. With recognition of the fact that the issue 
under consideration here involves complex legal and constitutional 
questions, it appeared desirable to retain spec ial counsel to advise us 
im such matters. Mr, Davis is, of course, an attorney with long 
private and public experience in water law. He served as attorney 
general of Nebraska and as such, was involved in substantial water 
litigation, including the Nebraska- Wyoming litigation. He was the 
draftsman of the interstate compact between Colorado and Nebrask: 
with respect to the waters of the South Platte and from 1953 through 

1956, Mr. Davis served as Under Secretary of the Interior Depart- 
ment. 

Our statement, which has been distributed to you, is not as formid- 
able as it appears, since about one-half of it consists of attached 
exhibits. 

Mr. Rogers. Did you want those exhibits included with the state- 
ment ¢ 

Mr. Trices. Unless there is some duplication in other material that 
has been filed it would seem there will be some merit to including it in 
the record, 

Mr. Rogers. Without objection, the exhibits will follow your state- 
ment in the record. 

Mr. Triees. Thank you very much. 


1. INTRODUCTION 


We appreciate the opportunity of presenting, on behalf of the 
1,600,000 farm families who are Farm Bureau members, our recom- 
mendations with respect to the important water rights issues. 

The significance of the issues to farmers need not be labored. Over 
the years county, State, and national farm bureaus have discussed and 
debated this question, and have aflirmed their conviction of the impor- 
tance of preserving the integrity of State law and private water 
rights. At our most recent annual meeting the voting delegates of the 
member State farm bureaus approved the following police y: 

We favor legislation to require Federal agencies ( ) to comply with 
State laws relating to the use of water and (2) to respect private 
rights to use water established by State authority. The right to use 
water is a property right which should not be taken from any person 
without due process of law and adequate compensation. 

Court decisions and other recent developments have indicated a need 
for legislation to reestablish these historical relationships. The need 
for such action is illustrated by the fact that in 1959, 19 State legisla- 
tures approved petitions urging the enactment of such legislation by 
the Congress. 

The present uncerti \inty jeopardizes long-established rights and 
relationships. By a process of gradual attrition, the security of the 
rights of millions of people and thousands of businesses and com- 
munities, in the continued use of water, has been subordinated. 

H. R. 5555 would buttress these rights by reaffirming historical 
congressional policy that State law, and private rights to use water 





Yr) 


th 
au 
st 
A 
fo 


Wi 


th 


Sl} 


pr 


No 
to 

lat 
tio 


wl 


Ae 


to 

an 
ry) 
lay 


fre 


pr 





FEDERAL-STATE RELATIONS IN WATER RIGHTS 151 


sstablished under the authority of State law, are valid and will be 
respected by Federal agencies, 


2. TRADITIONAL CONCEPTS OF RIGHTS TO USE WATER 


Historically, the responsibility for allocating water between com- 
petitive uses and users—farmers, industries, municipalities, and 
others—has been a responsibility performed by State governments 
and/or regulated by State law. 

The right to use water is a property right, specifically recognized 
as such in the laws and constitutions of many States and by decisions 
of both State and Federal courts. The right to use water can be 
and is bought and sold. 

The whole basis of the economy in most areas rests in greater or 
lesser degree upon established rights to use water, such established 

rights stemming from State law and authority. 

This is true, irrespective of whether such rights are founded upon 
the appropriative or the riparian doctrine. <A riparian right is based 
and and protected by common law as modified in each State by State 
statutes, specific authorizations, and court decisions over the years. 
Any supposition that this is solely a western problem would be un- 
founded. As water use grows in eastern areas, as the right to use 
water becomes more precious, the significance of State water law is 
becoming more fully recognized and the importance of protecting the 


the legal basis upon which private rights rest is assuming 


greater 
significance. 


3. THE ATTITUDE Ok PAST CONGRESSES 


Seldom has the legislative branch endeavored to establish a prin- 
ciple more firmly and more frequently than State jursdiction with 
respect to the regulation of the right to use water. 

The Congress has recognized the primacy of State law in this field 
by no less than 25 statutes enacted since 1866. (See exhibit A at- 
tached for detailed information.) As an illustration of the language 


used to establish this concept, section 27 of the Federal Power Act 
provides that: 


Nothing contained in this chapter shall be constructed as effecting or intending 
to affect or in any way to interfere with the laws of the respective States re- 
lating to the control, appropriation, use, or distribution of water used in irrig 
tion, or for municipal or other uses, or any vested right acquired therein. 


Members of this committee, especially those from Western States, 


will appreciate the vital significance of section 8 of the Reclamation 
Act providing that: 


a- 


Nothing in this chapter shall be construed as affecting or intended to affect 
or to in any way interfere with the laws of any State or Territory relating 
to the control, appropriation, use, or distribution of water used in irrigation, or 
any vested right acquired thereunder, and the Secretary of the Interior, in car- 
rying out the provisions of this chapter, shall proceed in conformity with such 
laws, and nothing herein shall in any way affect any right of any State or of the 
Federal Government or any landowner, appropriator, or use of water in, to, or 
from any interstate stream or the waters thereof. 


The Congress over the years has ratified many interstate compacts 
predicated on the assumption that States have authority to divide the 
waters of rivers that flow through two or more States, among such 
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States. For example, the preamble of the Rio Grande compact (ap- 
proved by Congress on May 31, 1939, Public Law 76-96) provides that 
the States of Colorado, New Mexico, and Texas 

* * * desiring to remove all causes of present and future controversy among 
these States and between citizens of one of these States and citizens of another 
State with respect to the use of the waters of the Rio Grande above Fort Quit- 
man, Tex., and being moved by considerations of interstate comity, and for the 
purpose of effecting an equitable apportionment of such waters, have resolved 
to conclude a compact for the attainment of these purposes * * * 

This compact sets forth in great detail the responsibilities and rights 
of each of the States, and created a commission of three members, one 
to be appointed by each of the three States involved, to administer the 
compact. 

The Congress has also ratified the constitutions of a number of 
States which contain provisions relating to State control of water. 
Thus the Constitution of the State of Wyoming, drafted in 1889, pro- 
vides (art. VIII, sec. 1) that: 


The water of all natural streams, springs, lakes, or other collection of still 
water, within the boundaries of the State, are hereby declared to be the property 
of the States. 

The Act of Admission of Wyoming into the Union, (26 Stat. 222) 
approved July 11, 1890, “accepted, ratified, and confirmed” the Wyo- 
ming Constitution. 

Thus, by a =— of means, by statutes, by ratification of interstate 
compacts, by ratification of State constitutions, the Congress has 
affirmed and reaffirmed its purpose to permit the respective States to 
have power to regulate the use of water. 

Among the most significant congressionally approved statutes re- 
lating to State jurisdiction of the use of water was the Desert Land 
Act of 1877. This act dealt with the question of water arising in and 
flowing from Federal public lands. In the words of the Supreme 
Court, this act provided— 
that the Congress intended to establish the rule that for the future the land should 
be patented separately and that all nonnavigable waters thereon should be re- 
served for use of the public under laws of the States and Territories. 

As a result of custom, practice, congressional reaffirmation of the 
primacy of State authority, and court decisions consistent with this 
concept, water users have, at least until recently, considered that the 
integrity of State water law and the validity of private rights estab- 
lished thereunder were settled, undisputed matters. To be sure, water 
attorneys recognized exceptions to the primacy of State authority 
(1) that Indian water rights had, in a number of instances, been 
created by treaty or executive order; (2) that international treaties 
must be respected; and (3) that Federal authority was dominant with 
respect to navigable streams. But these exceptions did not appear to 
significantly impair the authority of State governments and State 
law. Thus, for a century, State officials and water users have pro- 
ceeded with a substantial degree of confidence to allocate and to use 
water, secure in the validity of such action. 

This confidence has been rudely shaken by recent developments, as 
set forth in section 5 of this statement, which, in our opinion, neces- 
sitate consideration of corrective legislation such as H.R. 5555. 
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4, RECENT CONGRESSIONAL RECOGNITION OF THE CONCEPT OF STATE 
JURISDICTION 


Late in the closing days of the 85th Congress, less than a year ago, 
the Congress reaffirmed, on two occasions, the principle of State 


jurisdiction with respect to water, by the enactment of Public Laws 
85-850 and 85-843. 


Public Law 85-850 established a Federal-State water study com- 
mission for the four-State area of South Carolina, Georgia, Florida, 
and Alabama. This statute contains the following significant 
language : 


Sec. 2. In carrying out the purposes of this act it shall be the policy of Con- 
gress to (1) recognize and protect the rights and interests of the States in 
determining the development of the watershed of the rivers herein mentioned 
and their interests and rights in water utilization and control, as well as the 
preservation and protection of established uses; * * * 


Can it be assumed that this language is legally effective and will 
survive attack by those who do not agree with this concept? If the 
language is assumed to be legally effective, is there any reason why 
the same principle should not be established with respect to other 
States ? 


Public Law 85-843, providing for the creation of a Federal-State 
water study commission for Texas, contains the following significant 
language: 


Sec. 2. In carrying out the purposes of this title it shall be the policy of Con- 
gress to (1) recognize and protect the rights and interests of the State of Texas 
in determining the development of the watersheds of the rivers herein mentioned 
and its interests and rights in water utilization and control, as well as the . 
preservation and protection of established uses; * * * 


In 1958, a report “Water Developments and Potentialities of the 
State of Texas” was published, signed on behalf of the State of Texas 
by the Texas Board of Water Engineers, and on behalf of the Fed- 
eral Government by the Corps of Engineers, Soil Conservation Serv- 
ice, and Bureau of Reclamation. At the instance of Senator Lyndon 
B. Johnson, the report was printed as Senate Document No. 111. 
This report contains the following significant language: 


An effective plan and program of such complexity and magnitude will re- 
quire cooperation of the State, State agencies, local communities, private enter- 
prise, and the Federal Government, but only the State of Texas can finally 
determine how its available water should be used. In this report, the par- 
ticipating agencies have pooled their findings and capabilities to a common end 
and thereby strengthened their working relations which will facilitate future 
collaboration in the attainment of solutions to Texas water problems. This 
collaboration between these agencies is a byproduct of the report which is not 
reflected in either the text or maps * * * 

The general purpose of this report is to present available information on 
water-resource development in Texas, to summarize the status of planning to- 
day, and to provide guideposts which will be useful in achieving future prog- 
ress. It is a cooperative effort of the Texas Board of Water Engineers, the 
Corps of Engineers, Soil Conservation Service, and the Bureau of Reclama- 
tion. It represents the views of the State of Texas and the participating Fed- 
eral agencies, but it does not present an overall water plan for the State. 
Such would be premature in light of data presently available. Also, such a 
plan must evolve primarily from the State itself since Texas is sovereign 
over its water resources. In this circumstance, the report recognizes that the 


aggregate of current intrabasin plans will not in themselves constitute a state 
wide waterplan * * * 
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These developments (the enactment of Public Law 85-843 and the 
aforesaid report) raised some very interesting legal questions. 

Does Public Law 85-843 establish, so far as Texas is concerned 
the primacy of Texas law ? 

If the principle of Public Law 85-843 is valid and settles the issue 
with respect to the waters of the State of Texas, why should other 
States be denied equal treatment? On the other hand, since this con- 
cept of State responsibility has been challenged, as not consistent 
with the views of the Justice Department, as presented to this and 
other committees, is it not appropriate that Congress enact legisla- 
tion, such as H.R. 5555, to do what was intended be done by the enact- 
ment of Public Law 85-843 ? 


’ 


5. DEVELOPMENTS JEOPARDIZING VALIDITY OF STATE WATER LAW 


The situation with respect to the validity of State water law is not 
one of sudden or revolutionary change. 

Rather the situation is one in which an accumulation of cases and 
events, no single one of which is of overwhelming significance, have 
a cumulative effect now assuming major importance and involving 
future ramifications that cannot be clearly foreseen. Despite the re- 
peated congressional assertions, many of recent date, of the primary of 
State water laws, judicial deci isions are trending, case by case, to sub- 
ordinate State law. 

There are a number of such cases, some old, mostly recent. Any 
comprehensive analysis of these cases is likely to invoke legal debate 
without being necessarily relevent to the policy question : “What the 
law should be? However, let us summarize a few cases to demon- 
strate the extent to which the traditional and accepted concepts of 
State jurisdiction are threatened. 

U.S. v. Appalachian Electrie Power Co. (311 US 377), 1940 (and 
other cases), in which it was held in effect that any stream that might 
be made navigable as a navigable stream, and therefore subject to the 
exclusive authority of the Federal Gov ernment, and any subsidiary 
stream, nonnavigable in itself, flowing into a navigable stream, which 
might affect the - navigability ther eof, is to be considered a navigable 
stream. 

First Iowa Hydro Electric Cooperative v. F.P.C. (328 US 152), 
1946, in which it was held that a Federal Power Commission licensee 
authorized by FPC to divert water from the Cedar River need not 
obtain approval from State authority under State law. Although 
the Cedar River was considered to be a navigable river for purposes 
of the case, it is not navigable in itself, and the effect of Cedar River's 
contribution to the navigability of the Mississippi River is relatively 
unimportant. 

The Pelton Dam case (F PC v. Oregon, 349 US 435), 1955, in which 
the Supreme Court held that a FPC licensee on a nonnavigable stream 
need not obtain State authorization for the construction of a reservoir. 
Here the decision turned on the fact that the dam was to be con- 
structed on federally owned “reserved” land. In the opinion of the 
Court, the provisions of the Desert Land Act did not apply because 
that act did not apply to “reserved” lands, although the distinction 
petween “reserved” lands and other public lands in this corinection 
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was not drawn in the Desert Land Act itself. In fact, there were, 
with few exceptions, no reserved lands in 1877. The mere act of 
administrative reservation of any area of public 1: ands for a spec ified 
purpose now appears (if the Pelton Dam concept is carried to its 
logical conclusion) to include transfer of control from State to Fed- 
eral authority of water flowing from or through such lands. The 
Court used the term “reserved” lands as meaning land withdrawn or 
reserved from sale or disposition under the public land laws. 

Although the Pelton Dam decision did not, so far as the record is 
concerned, damage consumptive rights downstream, the case did not 
turn on this point. Would the case have been decided in the same 
manner if downstream consumptive rights had been affected ? 

The Z’acoma case (Supreme Court case 509, June 23, 1958) in 
which the Court overruled a decision of the supreme court of the 
State of Washington and held that an FPC licensee, the city of Ta- 
eoma, could build two dams on the Cowlitz, a navigable river, and 
could condemn stateowned property necessary for the project, despite 
(1) a law of the State requiring State approval of all reservoirs of 
10 acre-feet or more of capacity, (2) a law of the State prohibiting 
dams in excess of 25 feet. on specified rivers tributary to the Columbia 
as a means of preserving the salmon industry, and (3) despite the 
fact that, in the languege of the supreme court of the State of Wash- 
ington— 
the legislature has not expressly authorized a municipal corporation to condemn 
State-owned lands previously dedicated to a public use. 

The Hawthorne case in Nevada in which a district court has held 
that the Navy need not comply with State law in pumping water 
from underground storage. 

Although in this particular case it appears there was no evidence 
that this withdrawal of water by the Navy from the underground 
water storage would endanger the supply of other users, the case did 
not turn on this point. The case turned on the concept that the 
Federal Government need not comply with State water law on 
“reserved” lands. Presumably, the decision would have been the 
same if there had been many users and a dwindling water supply. 
Thus, the decision establishes the principle that a F ederal agency 
need not comply with an area program to avoid excessive draft on 
underground storage. 

The | Santa Margarita case in which the Justice Department sought 
to subordinate the consumptive rights of thousands of users whose 
right to use water had been established under State law, to superior 
Federal authority because such water flowed from “reserved” lands 
upstream and because a Navy installation downstream had an as- 
serted right to unimpaired flow. The Justice Department’s contention 
is perhaps most concisely stated in the following language: 

The United States of America claims that the title to the rights to the use 
of water upon the reserved lands of the United States of America resides in it 
and has never been conveyed away. Those rights are part of the land and 
may be administered by the United States of America independent of the laws 
of the several States. They are in some regard similar to State-recognized 
reparian rights, as use does not create them and nonuse does not cause their 
loss; yet to the extent they are required to meet the beneficial uses for which 
they were reserved they are not subject to diminution by appropriative or 
riparian rights which vested subsequent to the reservation. They differ from 
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appropriative rights as they exist as parcel to the land and require no act on 
the part of the United States of America to initiate or maintain them. Thege 
rights have been reserved by executive orders and statutes. (Excerpt from the 
answer of the Federal Government to one of the interrogatories in the Santa 
Margarita Utility District, et al.) 

In its supplemental and amandatory complaint to the district court 
on March 19, 1958, the Justice Department cast all restraint aside 
and asked : 


7. That this honorable court determine, declare, and adjudge that all the 
rights to the use of water asserted by the defendants in this case in the Santa 
Margarita River are subject to the rights of the United States of America to 
the continued and undiminished flow of the Santa Margarita River, over, above, 
and through the lands, title to which is in the United States of America, in- 
cluding the rights of the United States of America in the subterranean basin 
or basins which underlie the military enclave above described and all other 
lands, title to which is in the United States of America and to which reference 
has been made; 

If we put these and other developments together, and we further 
note the assertions of the Department of Justice as set forth in section 
9 below, it becomes clear that a very substantial portion of the water 
of the United States may now be subject to Federal control whenever 
the Department of Justice asserts such authority. State authority, 
although it continues to be exercised with respect to such water, 
appears (if these concepts are carried forward) to be exercised under 
suffrance—only until such time or occasion as Federal authority is 
asserted in a particular case. 

It will be noted that each of the above described developments 
carries forward the scope of Federal authority. 

In First lowa—if water of a stream, which is nonnavigable in fact, 
flows into a navigable river, the States loses jurisdiction of noncon- 
sumptive use. 

In Pelton Dam—if water flows from or through reserved lands into 
a nonnavigable river, the State loses jurisdiction of nonconsumptive 
use. 

In Hawthorne—if a Federal agency desires to use consumptively 
water on “reserved” lands, the State loses jurisdiction of such con- 
sumptive use. 

In Tacoma—a political subdivision of a State need not comply with 
State law designed to conserve an important natural resource, and 
such political subdivision may be given powers by the Federal Gov- 
ernment that have not been established by its charter from the State. 

In Santa Margarita—if water flows from “reserved” lands, the State 
has no jurisdiction (so contends justice) with respect to consumptive 
use, and private rights validly established under State law after the 
date of reservation may be invalidated. 

It would be difficult to prophesy with respect to the ultimate and 
ramifying legal impact of these cases. But there is no question but 
that the whole trend of the development is in the direction of stulti- 
fying unified planning for the use of water by State water boards and 
similar agencies and toward jeopardizing the validity of private 
rights to use water validly established under State authority. 

I would like to ask Mr. Butler to summarize the next three sections. 
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6. THE ATTITUDE OF STATE LEGISLATURES 


Mr. Butter. State legislatures over the Nation have taken a very 
real interest in Federal legislation to protect the integrity of State 
water law. 

Since January 29, 1959, 19 of the 45 State legislatures which have 
been in session, have approved resolutions memorializing the Con- 
gress and President of the United States to safeguard and preserve 
established rights to the use of water within the separate States. Most 
of the resolutions urge action to preserve the water rights of individu- 
als and the States and to prevent Federal usurpation of these rights 
and in every way possible to reaffirm, renew, and defend the concepts 
that water rights are property rights and that these rights should not 
be taken without due process of law and adequate compensation. 
Copies of the 19 State resolutions are attached as exhibit B. 


7. PROGRESS IN EASTERN STATES IN WATER RIGHTS LEGISLATION 


Water right and water policy problems are not confined to the 17 
Western States. In recent years, the 31 Eastern States have been 
forced to take a new look at water problems and water rights policies. 

In these States, the public is fast becoming aware of problems of 
water use, the growing needs for greater quantities of good quality 
water and the need to establish and protect rights to the use of water 
in a rapidly expanding economy. State legislatures and private or- 
ganizations are assuming greater responsibility for the development 
of adequate water legislation to meet these needs. 

In over half of the Eastern States, various types of legislatively 
designated committees are inventorying water problems, studying 
supply in relation to present and future needs, reviewing existing pol- 
icy, and proposing means to facilitate orderly development and wise 
use, of the water resources of the State. Recommendations for legis- 
lature action are being reported to Governors and State legislatures. 
We are seeing the emergence of more definitive State law relating to 
water use in many of these States. 

In the findings of these groups, it has been generally concluded that 
water users need more adequate protection of investments, more spe- 
cific rights of use, and more legal and administrative procedures to 
develop, conserve, use, and protect the right to use water resources. 

Forma] action taken by Eastern State legislatures toward the im- 
provement of water policy and the development of more adequate 
water right laws has been extremely active in the past 5 years. Dur- 
ing this period the States of Mississippi, Arkansas, Louisiana, Ala- 
bama, Georgia, Florida, North Carolina, Virginia, Tennessee, 
Kentucky, Iowa, Wisconsin, South Carolina, Massachusetts, New 
York, Indiana, and Ohio have taken formal legislative steps toward 
the improvement of water policy and water right laws. Some States 
have gone further than other; for example, Mississippi has adopted a 
modification of the appropriation system. Many of the States have 
adopted into their new laws some aspects of the western system of 
water rights, including the concept of reasonable beneficial use. 

State water boards or similar State agencies have been created to 
administer the new water policies and water right laws in a number 
of these States. 
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The water use needs and water right problems of this entire section 
of the country have changed materially in recent years. With our 
exploding population pressures and constantly increasing demands 
for water, the protection of individual rights to the use of water and 
the authority of States to undertake a responsibility for the develop- 
ment and use of their water resources is of growing importance. 


FEDERAL-STATE RELATIONS IN WATER RIGHTS 


8. THE NEED FOR LEGISLATION AT THIS TIME 


The long list of statutes enacted by the Congress for the express 
purpose of preserving the integrity of State water law has apparently 
not Scdeiadidhad the intended purpose. 

Recent developments jeopardize, by a process of gradual attrition, 
the security of the rights of millions of people and thousands of 
businesses and communities. Investments of billions of dollars have 
been made in land, industries, and municipalities in reliance upon 
the validity of State law governing the use of water. 

It is not sufficient to rely upon the administrative agencies of the 
Federal Government to exercise discretion to avoid harmful conse- 
quences of their actions. The security of these rights should be but- 
tressed by law, not by administrative discretion. 

The efficient use of water resources necessitates a careful balancing 
of the various purposes to which water may be devoted, irrigation 
versus sadubteisl use, recreation and wildlife versus consumptive uses, 
individual rights versus public purposes. An increasing number of 
States have Boards or commissions or committees engaged in con- 
tinuous study and planning of these conflicting and competitive 
objectives. 

It is our conviction that the State is not only the traditional but 
the proper forum for this to be worked out. The State is closer to 
the people affected, and more familiar with the conflicting interests 
whose views must and should be considered. When we insert into 
this situation the activities of a multitude of Federal agencies, often 
agencies responsible for a single purpose activity, it is imperative that 
such agencies mold their separate objectives and programs into the 
unified State program if wise and efficient use of such resources is 
to be accomplished. 

If any State or local unit of government or private interests are 
to undertake a project involving the development of water resources, 
the assured availability of water is necessary as a basis for financing 
the investment. This assurance cannot be provided in the face of the 
expanding scope of Federal authority. No mechanism has been pro- 
vided: it is incomprehensible that one could be provided, whereby 
the Federal Government would assume the responsibility to establish 
the rights that would warrant investment, sictnding basic water law 
and adjudication processes. The mechanism to establish such rights 
is the traditional function of the States. As a practical matter, it 

would take decades for the Federal Government to effectively estab- 
lish a similar function. Yet the Federal Government can interfere 
seriously with the performance of this function by State governments, 
by the assertion on occasion and intermittently of the concept of para- 
mount Federal authority. 

The present situation calls, in our opinion, for the enactment of 
legislation in such form as to establish unequivocally, without possi- 
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bility of misinterpretation, the concepts that the Congress has sought 
to accomplish by prior statutes. 

It is Farm Bureau’s recommendation that legislation on this issue 
should include the following principles: 

1. That the authority of State governments to regulate the use of 
water flowing from or through “reserved” or withdrawn Federal lands 
should be the same as the authority of State governments to regulate 
the use of water from other Federal lands. 

2. That Federal Power Commission licensees should be required to 
comply with State law relating to the use of water in navigable streams, 
provided, of course, that the Congress may determine otherwise in spe- 
cific cases. 

3. That Federal agencies responsible for the administration of Fed- 
eral projects should comply with applicable State law and procedures 
for the purpose of obtaining rights to the use of water, subject, of 
course, to the Federal navigational power where applicable. 

4, That where a Federal agency takes no action which damages 
rights of present owners, such agency should purchase or condem such 
rights with due process and payment of just compensation. 

5. That where private rights have been validly established under 
State law in the waters of a navigable stream, individuals, businesses, 
or communities whose rights are diminished as a result of Federal ac- 
tion shall be entitled to just compensation. 

This leaves unsettled, or leaves to the courts, the definition of a navi- 
gable river. We believe it would be desirable for Congress to define 
navigability. At some point between the mouth and headwaters of a 
river, navigability should be considered to cease. It would appear to 
us to be desirable that this problem be the subject of congressional 
study and investigation. For example, the Senate Special Commit- 
tee appointed as a result of Senate Resolution 48 might well give con- 
sideration to this problem. 

Mr. Trices. Thank you, Mr. Butler. I would like to ask Mr. Davis 
to continue with the next two sections. 

Mr. Rogers. Mr. Davis? 

Mr. Davis. Mr. Chairman this is a rather comprehensive legal sum- 
mary of the views of the Department of Justice of the constitutional 
powers which are asserted and some of the answers to those. 


THE POSITION OF THE JUSTICE DEPARTMENT 


Despite the long history of enactments of the Congress embracing 
the conception of State jurisdiction with respect to the regulation of 
the use of water, the Justice Department has taken and still takes a dim 
view of much of the legislation that has been passed, and stands defi- 
nitely opposed to most of the legislation that has been introduced on the 
subject. That Department has continued to argue cases before the 
courts, supporting the most extreme concept of Federal control of 
the use of water, and has most. skillfully opposed any action by the 
Congress to further establish the congressional concept of State au- 
thority. 

It should be made clear that these views of the Department of Jus- 
tiee are of long standing. They are not the views of any particular 
administration, nor of either of the major political parties. They 
have grown through the years out of what many lawyers believe to 
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be an excess of zeal in the assertion of rights which they, and they 
alone, believe to exist in the Federal Government. It is interestin 
that few, if any, Western lawyers who have lived with the practical 
aspect of this conflict of State and Federal jurisdiction over water 
share the views of the Department. 

It is understandable how counsel for Federal agencies charged with 
noncompliance with State laws should seek every available argument 
to defend their position. It is interesting, however, that no fina] 
judicial decision has sustained an action by a Federal agency which, in 
fact, has actually destroyed a water right created and protected by 
State laws without proper compensation. 

But it is in views expressed in reports to the committees of Congress, 
in testimony before those committees, and in pleadings and briefs sub- 
mitted to the courts, all contending that agencies of the Federal Goy- 
ernment are immune from State water laws and that an act of Con- 
gress directing compliance with State water laws would be constitu- 
tionally invalid, that the alarm arises. 

It should be made clear, therefore, that such difference of opinion 
as may be expressed herein are not directed in any personal sense to 
the witnesses who have appeared here and who are only expressing the 
views of the department in which they are serving. 

By way of preface, we think it should be made clear that we are dis- 
cussing here the policy question, “What should the Congress do, and 
what may it do?” The issue has always been greatly confused by ex- 
tended discussions regarding the respective rights of the States and 
Federal Government and various court precedents as to those rights, 
instead of a discussion of what the Congress ought to do and what 
powers it has to do it. 

The views of the Department of Justice, as expressed over the years 
in testimony before congressional committees, court pleadings, and 
addresses by various speakers, may be briefly ieamienel in only a few 
fundamental propositions. 

First, they contend that the United States owns all of the unappro- 
priated waters in all of the streams of the Western States which 
were acquired from various foreign powers, principally France, Spain, 
Great Britain, and Mexico. They contend that the United States 
acquired these waters along with the lands by reason of the several 

urchases and treaties with those countries, and that there are no 
instruments of conveyance by which the United States has ever parted 
with the waters. 

Second, they contend that the State constitutions of many of the 
Western States, which constitutions were ratified by the Congress and 
which provide for the ownership by the State of all of the waters within 
the State, are of no legal significance with reference to diminishing any 
of the rights of the Federal Government and are not “an instrument 
of conveyance” of these rights. In other words, unless there is a 
“deed” or specific statute of conveyance, the title of the United States 
has not passed. 

Third, they contend, and we concede quite properly, the vast 
powers of the Federal Government under the commerce clause with 
reference to the waters of navigable streams. 

Fourth, they contend that the adoption by the Congress of State 
laws with reference to the control of waters is an unlawful delegation 
of legislative power by the Congress to the States. 
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Fifth, they contend that the Federal Government, as the owner 
of land, may do as it pleases with water thereon and thereunder, this 
being part of the Federal property, and that it is unconstitutional to 
require the Federal Government to comply with State law with 
respect to the use of its property. supet a. Fe 

Sixth, they contend that under the constitutional directive to the 
President to see that the laws are faithfully enforced, any adoption 
of the laws of the States impinges upon his duties and violates the 
fundamental conception of the separation of powers. 

Seventh, they contend that to require Federal agencies to comply 
with the water laws of the States would prevent some Federal projects 
from being constructed, because it is not always possible to secure 
State approval, especially where two or more States may be involved. 

Eighth, they contend that under the property clause, Congress has 
a perfect right to give the States all of the waters in question, but 
that it cannot adopt the laws of the States with reference to the man- 
agement of them. In other words, the greater does not include the 
lesser. 

10. COMMENT ON VIEWS OF THE JUSTICE DEPARTMENT 


By way of foundation, may we point out that this whole contro- 
versy is really a controversy over Federal constitutional law. It is 
elementary that the Federal Government is a government of delegated 

wers. The powers delegated to the Federal Government by the 
Constitution of the United States which affect this particular con- 
troversy may be enumerated as follows: The power to regulate 
interstate commerce (Constitution, art. I, sec. 8) : 

The Congress shall have Power * * * To regulate Commerce * * * among 
the several Siates * * * 

The war power (Constitution, art. I, sec. 8) : 

The Congress shall have Power * * * To raise and support Armies * * * 

The property clause (Constitution, art. IV, sec. 3) : 


The Congress shall have Power to dispose of and make all needful Rules and 
Regulations respecting the Territory or other Property belonging to the United 
States * * * 


The general welfare clause (Constitution, art. I, sec. 3 


The Congress shall have Power * * * to pay the Debts and provide for the 
common Defense and general Welfare of the United States * * * 


The supremacy clause (Constitution, art. VI) : 


This Constitution, and the Laws of the United States which shall be made 
in Pursuance thereof; and all Treaties made, or which shall be made, under 
the Authority of the United States, shall be the Supreme Law of the Land * * * 


Duties of the President (Constitution, art. IT, sec. 3) : 
He shall take care that the laws be faithfully executed. 


To the members of the committee, I would say the interpretation of 
these owes of the Congress involve the whole problem we are here 
consulting. Everything we talk about goes into some of those powers 
of the Congress. 

With reference to the rights of the Federal Government under the 
commerce clause, it is asserted, and quite properly that there can be 
ho unqualifiedly vested rights in the appropriation of water from 
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navigable streams, that such rights are always subject to the under- 
lying power of the Federal Government under the commerce clause 
to impair such rights for navigational purposes without compensation 
at any time the Congress may so direct. 

That may be unpleasant to face, but that is a fact, it is a constitu- 
tional fact, and there is no use in running into stone walls. 

That is, of course, a very vast power and the court declared it more 
broadly, of course, in the Appalachian Power case than in some others, 
in which they said: 

To appraise the evidence of navigability on the natural condition only of 
= — is erroneous. Its availability for navigation must also be con- 
sidered. 

* * * A waterway, otherwise suitable for navigation, is not barred from that 
classification merely because artificial aids must make the highway suitable 
for use before commercial navigation may be undertaken * * * Nor is it neces- 
sary that the improvements should be actually completed or even authorized * * * 

In view of that opinion, there seems to be little question of the vast 
extent of the power of Congress to control the waters of streams which 
can be made navigable or which contribute to the navigability of other 
streams. But that is not the question here. The question here is what 
Congress may do with reference to exercising this vast power, and the 
Justice Department is on record that the Congress may decide to not 
exercise its full power under the commerce clause. As was stated 
by a Justice Department spokesman (p. 266, Senate hearings on the 
Water Rights Settlement Act in 1956) : 

I think that in regard to the navigational servitude, the way is clear in the 
decisions of the Supreme Court for the Congress to decide that it will not exercise 
its full power to take the rights regardless of what rights there might be under 
State law, and therefore in that area they could require compensation. 

We believe that is an accurate statement of the law, and by conceding 
that the Congress has the right to exercise less than its full powers, the 
matter is letf to the discretion of the Congress, and the issue as we have 
stated it is left clear that what the Congress may do with reference to 
this proposed legislation is a policy question and not a legal question. 


THE WAR POWER 


Certainly no one can define the outer limits of the power of Con- 
gress to raise and support defense forces in time of peace, as well as in 
time of war, and this implies the unqualified right of the Congress to 
cause the construction of military reservations and to provide them 
with necessary means of support, including water. 

But, again, we must keep in mind that the power is a power of Con- 
gress, and whether or not in the exercise of that power the Congress 
sees fit to take the waters of the States, or whether it sees fit to govern 
such taking by the laws of the States, and whether it will pay just 
compensation therefor, is again a policy matter to be determined by 
the Congress. 

The note of alarm constantly sounded by the Justice Department, 
over a requirement that the Federal agencies follow the State laws 
with reference to the acquisition and use of water rights, is not im- 
pressive when we consider that there is no possible doubt of the right 
of the Federal Government at any time the Congress sees fit to con- 
demn and take over for military defense or security any property of 
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any person, corporation, or State by the power of eminent domain; 
and when we remember that the power of eminent domain may be 
exercised by the mere filing of a declaration of taking upon which 
title passes instantly to the Federal Government, we are not im- 

ressed with the implication that there are long and complicated legal 
Sdays which might impede the defense effort. 


THE PROPERTY CLAUSE 


This is the focal point of the present controversy, and of the opposi- 
tion of the Department of Justice: 

Congress shall have Power to dispose of and make all needful Rules and Regu- 
Jations respecting the Territory or other property belonging to the United 
States * * * 

Under this language the Justice Department freely concedes that 
the Government might dispose of all of the water rights which it has, 
except, we assume, its rights under the commerce clause. But, it is said, 
for Congress to adopt rules and regulations by the incorporation into 
the Federal law of the laws of the various States is an unconstitutional 
delegation of authority. It is admitted, we assume, that the Congress 
might reenact in the form of a Federal statute the laws of the States, 
and that would be the making of “needful rules and regulations re- 
specting the * * * property belonging to tse United States.” 

But when the Federal statutes is phrased another way, that is, that 
the property shall be governed by the laws of the States without 
enumerating those laws in the Federal statute, then the Department 
of Justice contends that is an unconstitutional delegation of authority. 

The practical difference is difficult to detect. It must be remembered 
that Congress could at any time, and admittedly, repeal such a statute 
if the States passed laws contrary to the wishes of the Congress or to 
the best interests of the United States. All that is really proposed 
by legislation making waters subject to State laws is that the State 
laws are incorporated by reference into a Federal statute with the 
obvious constitutional string attached that Congress may assert its 
own constitutional authority at any time it wishes. 

This theory of incorporation of State laws by reference into Fed- 
eral statutes has occurred many times. During the long controversy 
over liquor legislation there were many periods when Congress sub- 
ordinated its power to regulate interstate commerce according to the 
laws of the respective States prohibiting or regulating the importation 
or use of liquor. 

We have not made an exhaustive study of this situation, but the 
opinion will be hazarded that there are many such situations, one of 
the most recent being the Sharpnack case (United States v. Sharp- 
nack, 355 U.S. 286, 2 L. Ed. 2d 282 (1958) ), in which case the Supreme 
Court held that the Assimilative Claims Act of 1948 (18 U.S.C.A. 13) 
was a constitutional enactment, and yet this act held that persons living 
on Federal lands within the States should be subject to the criminal 
codes of the State for all crimes committed on the Federal lands. Are 
we to say that the Congress may constitutionally extend the State 
een over thousands of citizens on Federal lands, but that it 
acks the power to subject waters to the water codes of the States ? 
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For more than 100 years Indian and Indian tribes have been the 
special and exclusive responsibility of the Federal Government, and 
yet in the 83d Congress, in Public Law 280 (18 U.S.C., sec. 1162), the 
Congress surrendered its exclusive jurisdiction to the States over 
offenses committed by or against Indians, in the following language: 

(a) Each of the States or Territories listed in the following table shall have 
jurisdiction over offenses committed by or against Indians in the areas of Indian 
country listed opposite the name of the State or Territory to the same extent 
that such State or Territory has jurisdiction over offenses committed elsewhere 
within the State or Territory, and the criminal laws of such State or Territory 
shall have the same force and effect within such Indian country as they have 
elsewhere within the State or Territory: [the States of Alaska, California, Min- 
nesota, Nebraska, Oregon, and Wisconsin, with limited exceptions]. 

(b) Nothing in this section shall authorize the alienation, encumbrance, or 
taxation of any real or personal property, including water rights, belonging to 
any Indian or any Indian tribe, band, or community that is held in trust by the 
United States or is subject to a restriction against alienation imposed by the 
United States; * * *, 

(c) [The previous provisions for exclusive Federal jurisdiction were repealed 
with reference to the designated areas. ] 

This statute, therefore, surrenders Federal jurisdiction in some areas 
and retains it in others, again demonstrating the right of the Congress 
to surrender to the States, as its wisdom may indicate, portions of 
Federal power and jurisdiction. 

There are other examples. For instance, all projects approved by 
the Department of Agriculture under the Watershed Protection and 
Flood Prevention Act must first be approved by an appropriate State 
agency, and the right to use water and land must be acquired pursu- 
ant to State law. 

Federal agencies are subject to tort actions pursuant to State law 
under the Federal Tort Claims Act, “in the same manner and to 
the same extent as a private individual under like circumstances,” 

Congress has done substantially the same thing with relation to 
insurance that we are seeking here. It will be remembered that the 
Supreme Court held in the Southeastern Underwriters Association 
case (322 U.S. 533) that the business of insurance was interstate com- 
merce. The States, however, for a long period of years had set up 
provisions for the regulation of all types of insurance, for licensing 
its companies and its agents, for annual reports, and numerous other 
regulatory provisions. Congress thereafter enacted what became 
known as the McCarran Act (59 Stat. 38, 15 U.S.C. 1011). This act 
provided, in substance, that “the continued regulation and taxation by 
the several States of the business of insurance is in the public inter- 
est, and that silence on the part of the Congress shall not be construed 
to impose any barrier to the regulation or taxation on such business 
by the several States” and “no act of Congress shall be construed to 
invalidate, impair, or supersede any law enacted by any State for the 
purpose of regulating the business of insurance, * * *” 

Thereafter, the Prudential Insurance Co. brought a suit contending 
that a South Carolina statute levied a discriminatory tax, and the 
Supreme Court sustained the validity of the McCarran Act, vesting the 

owers of regulation and control of life insurance in the several 
tates. 

The analogy to the present problem of water rights is obvious. 
Here, as in the insurance cases, over a long period the States have had 
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the assurance that the national policy contemplated that appropria- 
tion and distribution of water, in the reclamation States, at least, 
should be under State law. State legislation and State administra- 
tions have successfully built up a workable system for the acquisition 
and protection of water rights. If this policy were to be reversed 
and the Federal Government were to take over, it would be necessary 
to construct and operate a vast Federal organization to take the place 
of the State laws. There is no more reason why that should ulti- 
mately occur with reference to water than it should with reference 
to insurance. 

It is a little difficult to see, if the Congress has plenary power over 
the lands and waters (and plenary in this connection means original 
and absolute power), how it is possible to say that Congress might 

ive away these lands and waters but is without power te recognize 
the authority of the States to control the disposition of water, or is 
without authority to adopt the laws of the States as a substitute for 
the Congress itself making the needful rules and regulations which 
the Constiution specifically authorizes it to do. 

The Congress itself has gone a long way to recognize the powers, 
rights, and jurisdiction of the States in the adoption of the Mc- 
Carran Act of July 10, 1952 (43 U.S.C. 666). This statute provides: 

(a) Consent is given to join the United States as a defendant in any suit 
(1) for the adjudication of rights to the use of water of a river system or other 
source, or (2) for the administration of such rights, where it appears that 
the United States is the owner of or is in the process of acquiring water rights 
by appropriation under State law, by purchase, by exchange, or otherwise, and 
the United States is a necessary party to such suit. The United States, when 
a party to any such suit, shall (1) be deemed to have waived any right to plead 
that the State laws are inapplicable or that the United States is not amenable 
thereto by reason of its sovereignty, and (2) shall be subject to the judgments, 
orders, and decrees of the court having jurisdiction, and may obtain review 
thereof, in the same manner and to the same extent as a private individual under 
like circumstances : Provided, That no judgment for costs shall be entered against 
the United States in any such suit. 

This is apparently a delegation to the courts of the respective States 
to adjudicate the water rights of the United States, and you will note 
it prohibits the Justice Department from pleading that the State 
laws are not applicable or that the United States is not amenable to 
those laws by reason of its sovereignty. 

Is this an unconstitutional statute, and does it conflict with the 
Justice Department’s conception that the Congress has no right to 
vest any power in the States over waters claimed by the United 
States? Is it different to subject such rights of the United States 
to the courts of a State than it is to subject them to the legislature of 
a State, remembering that in either case Congress can protect the 
Federal interest by the repeal of the statute or by condemnation of the 
individual rights? 

The O’Mahoney-Millikan amendment to the Flood Control Act of 
1944 provides in substance that the navigational servitude of the Fed- 
eral Government with reference to streams west of the 98th meridian 
shall be at all times subordinate to the use of waters for consumptive 
purposes. This is another example of the Congress exercising its 
power under the commerce clause to conform to State laws where 
consumptive uses are more vital in a region than navigational uses, 
thereby restricting its own powers under the commerce clause. 








166 FEDERAL-STATE RELATIONS IN WATER RIGHTS 


In other words, most of these matters are for the judgment of the 
Congress. The Congress is vested with vast powers. Itis not required, 
however, to exercise those powers, and it may exercise them in ways 
which seem best to the Congress. It is our contention that if one of 
the ways which seems best to the Congress is, in the interest of unit 
and tranquillity in the development of an area, to conform the Bed 
eral power to the State law, that is a privilege of the Congress. 
the $n upreme Court said in the Midwest Oil case (United States 7 
Midwest Oil Company, 236 U.S. 459, 474) in 1914: 

For it must be borne in mind that Congress not only has a legislative power 
over the public domain, but it also exercises the powers of the proprietor therein, 
Congress “may deal with such lands precisely as an ordinary individual may 
deal with farming property. * * *” Like any other owner it may provide when, 
how, and whom its land can be sold. It can permit it to be withdrawn from 
sale. Like any other owner, it can waiveits strict rights. * * *. 

And in the more recent second 7%delands case (Alabama v. Texas, 
347 U.S. 272, 283) the Court, after quoting from the A/idwest Oi 
case and others, said : 

The power over the public land thus entrusted to Congress is without limita- 
tions. “And it is not for the courts to say how that trust shall be administered, 
That is for Congress to determine.” 

In spite of these declarations of the Court, how ever, a spokesman 
for the Justice Department, testifying on April 2 25, 1951, before the 
Committee on the Judiciary with reference to S. 18 (82d Cong.), 
which later became the McCarran Act waiving jurisdiction to the 
State courts, said: 

I will say that the United States cannot function in a proprietary capacity. 
* * * From the standpoint of the Constitution I simply say that the United 
States is a nation of delegated powers, and it cannot function as a municipality 
functions. * * * The United States can function in only one way. It can 
function only as a sovereign. * * * It cannot function otherwise. 

This would seem to be a direct contradiction of the holdings of the 
Court just quoted, and would seem to be an assertion of the overall 
sovereign power with reference to those waters over which the United 
States has any constitutional, nondelegable control. 

Are we to say, therefore, that some 25 acts of a Congress which have 
in various terms directed Federal agencies to proceed in accordance 
with the laws of the States, including section 8 of the Reclamation 
Act which directs compliance with the laws of the States, as well as 
the McCarran bill above quoted, are unconstitutional delegations of 
power to the States by Congress and, therefore, void ? 

It seems to us that only the most extreme believers in the construc- 
tion of an all-powerful Federal Government, and only the most ex- 
treme opponents of the doctrine of the rights of the States could 
take that position. 


THE INFRINGEMENT ON EXECUTIVE POWER 


In an argument that we have never been able to fully understand, 
the Justice Department contends that the clause of the Constitution 
which says that the President “shall take care that the laws be faith- 
fully executed” is impinged upon by these various proposed statutes 
vesting the control of the waters in the laws of the States. We know 
of no court decisions that support such a view. We would suppose 
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that a statute passed by the Congress was one of the “laws” which 
was the duty of the President to enforce (unless the courts held it un- 
constitutional) , and that the power to see that the laws are faithfully 
executed hardly includes any Presidential supervision of the acts of 
Congress. A law similar to the ones proposed here, if it was to be 
declared unconstitutional at all, must be done so by the judiciary and 
not by the President, so we fail to see any curtailment of the Presi- 
dential power that can arise by a statute of the proposed nature. 

Lastly, the contention that these statutes would impede the con- 
struction of Federal projects because of lack of cooperation by the 
States, or that State laws could not be complied with, is a pure policy 
argument for the Congress to determine. The records of the 1956 
hearings contain voluminous evidence of the cooperation of the States 
with Federal authorities with reference to the construction of large 
Federal projects. As a rule, the States welcome the initiation of a 
Federal project, whether a military installation or a multipurpose 
public water project. The Bureau of Reclamation has successfully 
operated for more than 50 years under a statute which definitely re- 
quires it to camply with the water laws of the States, and it must 
be remembered that the argument made that a few consumptive users 
with vested rights can tie up these Federal projects in litigation is 
completely without merit, because if the project is such a project 
as is a proper Federal function, such as flood control dams, et cetera, 
the door of condemnation is wide open and the objector can be elimi- 
nated almost instantly by the filing of a declaration of taking. True, 
that involves compensation, and running through the thread of argu- 
ment against these bills is an apparent extreme reluctance to provide 
compensation for rights acquired under State law which people have 
believed to be valid property rights for a century. 

There also seems an extreme reluctance, not only to consider com- 
pensation for rights which are infringed, but a desire to even avoid 
any litigation which might produce a decision adverse to the federaliz- 
ing viewpoint. For instance, this piece of testimony from the hear- 
ings on S. 18 of the 82d Congress above cited : 


Mr. VEEpDER. * * * We have been fighting that out here on Green Mountain 
Dam. Right now a man lives right down in the corner of that river * * *. 
About every 6 months he comes in with a suit. He is going to enjoin; he is 
going to stop the production of electricity at Green Mountain Reservoir. That 
electricity is being generated by reason of funds made available during the war. 
They needed that electricity over here in the Remington arms plant. 

Senator WaTKINs. Why shouldn’t he sometime or other have the right to get 
his rights determined? 


Mr. Veeper. He has a perfect right to get them determined. 
Senator WATKINS. How can he? 


Mr. Vrereper. We will be glad to sit down and work out his rights with him, 
but he wants to litigate. 


Senator WaTxKins. That is an American right. You have a right to litigate. 
You don’t want to say to him, everybody else can have a right to litigate, but 
not this fellow, because Uncle Sam will sit down amicably and fix it up for him. 

It is even suggested in one piece of testimony by the Justice De- 
partment that the necessity of resorting to condemnation might make 
many Federal projects infeasible. This seems to us the height of 
Federal absolutism. The owner of that water right is entitled to only 
a condemnation judgment for the fair, reasonable, market value of 
his right. If the payment of that condemnation judgment renders 
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the project financially infeasible, then to make it feasible are we to 
take the position that owner of the right is to forfeit the fair, reason- 
able, market value of his property? In other words, must we confis- 
cate property without compensation to make projects feasible? Cer- 
tainly any project which necessitates the confiscation without compen- 
sation of the water rights of landowners and others should be de- 
cleared infeasible, or the loss should be absorbed by the Government 
if the project is of sufficient importance to justify its construction 
regardless of cost. 

The position of the Justice Department that the Government owns 
all of the water beneath the lands which it owns, and that is cannot 
subject those lands to the laws of the States, raises vast economic 
problems in many areas of the country with relation to underground 
waters. There are substantial portions of the country in which there 
is a limited amount of underground water which can be brought to 
the surface and on which large agricultural and municipal water 
supplies are dependent. 

Experience has shown in many of the Western States, and we 
suspect it will become more apparent as time goes on in the Eastern 
States, that it is absolutely vital to the welfare of, an entire area that 
control of underground water supplies and their equitable apportion- 
ment be exerted by someone. Certainly the private landowner, under 
the codes of many of the States, is definitely restricted as to the 
amount of underground water which he can pull up and use. If he 
is not so restricted, he might drain the water under thousands of 
acres of his neighbors’ lands, leaving them a desert, for the benefit 
of his own use. 

Is the Federal Government, therefore, to be allowed to do that very 
thing? Obviously, the Congress, if necessary, should provide either 
restrictions on the amount of Government withdrawal or condemn 
the underground water rights of adjacent property. One or the 
other of these is the only honorable course of conduct. 

But these conditions vary widely between the States and between 
areas within the States as to the amount of underground water 
available. The amount which anyone should withdraw, whether for 
Government uses in military installations or by private individuals 
for agricultural or municipal uses, must be coordinated and adjusted 
to the available supply and the facts in the individual case. Fur- 
thermore, it may vary from year to year. 

What method of controlling the amount of withdrawals can pos- 
sibly be as efficient as that provided under the laws of the States 
which work a completely equitable distribution of the available sup- 
ply among the various potential users? Remember all the time that 
in the case of military and other Government installations the Gov- 
ernment always has the right to the total available supply, provided 
it pays the adjacent landowners for the damage they have suffered. 

Hence the argument that subjecting Government lands and under- 
lying waters to State laws impedes the defense effort seems to us to 
be utterly fallacious. It admittedly may raise the cost, but, again, 
is the Government to appropriate private rights without compensa- 
tion? And does the Government have any more right to pull water 
out from under adjacent land than does the adjacent landowner have 
the right to pull water out from under Government land? 
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Again, are we not driven to the sensible conclusion that uniform 
administration by the State, which does have control of the use of 
water by private individuals, is more efficient than Federal admin- 
istration on a spot basis can possibly be? 

There is one matter with reference to any legislation in this field 
which ought to be called to the attention of the committee, and that 
is the use of the word “rights.” 

In many places we speak of rights which, according to the views 
of some Federal attorneys, are not actually rights at all. We use 
the term “vested rights” as meaning a right acquired under State 
law, but if the Federal contention is true that the right is always 
subject to some kind of an underlying Federal power, then it is not 
actually a vested right at all, but merely a right usable at sufferance. 

When we use the word “rights,” therefore, in connection with the 
discussion of rights under the laws of the States, we mean rights 
acquired under State law that would be valid according to the statutes 
and court decisions of the State and disregarding any claimed under- 
lying Federal constitutional power. The definition is important to 

revent confusion. 

We should not close without calling your attention to a very recent 
case in the Court of Claims, Grand River Dam Authority v. The 
United States, decided July 15, 1959, in which the Court of Claims 
held that the Grand River Dam Authority was entitled to compensa- 
tion from the United States for rights which it had acquired under 
the laws of the State of Oklahoma to construct a dam on the Grand 
River at Fort Gibson. The Grand River Dam Authority is a public 
agency of the State of Oklahoma, chartered by the Oklahoma Legis- 
lature, and authorized to construct, among others, the dam in question. 
The Grand River is a nonnavigable stream (nonnavigable in fact) 
but is one of the tributaries of the Arkansas River, which is navi- 
gable. 

Summarizing very briefly, the court held that while there was no 
doubt of the right of the Federal Government under the Commerce 
clause to direct the Corps of Engineers to build a dam on the same 
location, and no doubt of the right of the United States to take pri- 
vate property on nonnavigable streams, tributary to navigable 
streams, and that the waters of such streams are subject to the naviga- 
tion servitude of the United States, that, nevertheless, the dam au- 
thority was vested with such rights under the laws of Oklahoma as 
required the payment of compensation. This decision, unless re- 
versed on appeal to the Supreme Court of the United States, may well 
set a pattern, confirming the views we have expressed herein, that 
whether legally required to do so or not, the United States should, 
when it appropriates water rights validly acquired under the laws 
of the States, pay just compensation therefor. 

In conclusion, we feel that the power of Congress is clear to cir- 
cumscribe from time to time the areas in which it will make the con- 
gressional power effective; that it may, therefore, properly declare 
that it will not, at least until it declares otherwise, exercise all of the 

owers that it possesses, but will permit those powers to be exercised 

y the States; and that it may properly declare that it will not dam- 
age or take rights, which otherwise would be valid under the laws of 
the States, without just compensation. 
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Mr. Triccs. Thank you, Mr. Davis. 

I will ask Mr. Butler to review the two sections beginning on page 
32. Weare approaching the end, Mr. Chairman. 

Mr. Butter. Mr. Chairman, this deals with H.R. 4567 and similar 
bills. 

H.R. 4567 would accomplish one of the five objectives we have set 
forth in section 8 of this statement. It would establish the principle 
that water flowing from or through “reserved” lands are subject to 
State jurisdiction in the same manner as water flowing from or 
through other public lands. 

This is a desirable objective. However, we sincerely believe that 
the circumstances compel the favorable consideration of legislation 
with broader purposes. 

The enactment of legislation with limited objectives at this time 
might well foreclose congressional consideration for a period of years 
of legislation having more comprehensive purposes. 

HLR. 4567 would apply primarily to the Western States, where 
most “reserved” lands are located. We believe legislation on this is- 
sue should be applicable to the needs of all States. 

Further, we believe that section 2 of H.R. 4567 raises some serious 
implications. 

or example, we question the effect of section 2(8c) which pro- 
vides that none of the provisions of the bill shall be construed as af- 
fecting, impairing, diminishing, subordinating, or enlarging “any 
water right heretofore acquired by other than the United States under 
Federal or State law.” Since there are no Federal laws in existence 
providing for the establishment of rights to the use of water, this pro- 
vision would be a congressional recognition for the first time in the 
history of this country of the policy that such rights may be estab- 
lished by Federal authority. 

Section 2(3d) protects “any right to any quantity of water used 
for governmental purposes or programs at any time from January 
1, 1940, to the effective date of this act.” This could be interpreted 
to mean that all rights presently claimed by the Justice Department 
to be vested in the United States because of its asserted ownership 
of or its dominion over the water itself would be affirmed. 

The language of section 2(3e) refers to any right of the United 
States to the use of water under the authority of any present or future 
act of Congress. As summarized previously, the whole history of the 
participation of the Justice Department in water right developments, 
consists of what in our opinion is a misreading of the intent of legis- 
lation enacted by the Congress. This provision could be interpreted, 
and we assume would be interpreted by the Department of Justice, to 
constitute congressional endorsement of all rights (except the one 
right provided by sec. 1 of the bill) which it now claims as set forth 
in sections 5 and 9 above. 


12. H.R. 5555 AND SIMILAR BILLS 


H.R. 5555 is comprehensive water rights legislation based on cur- 
rent need to provide for the protection of State water law and private 
rights established thereunder. It would be applicable in all States. 
It would accomplish the five objectives summarized in section 8 of 





ab] 


gre 
ap 


tre: 





FEDERAL-STATE RELATIONS IN WATER RIGHTS 171 


this statement as reasonably needed to deal effectively with the situa- 
tion which has developed. 

H.R. 5555 acknowledges authority of the States relating to the con- 
trol, appropriation, use, or distribution of water within their boun- 
daries and declares the policy of the Congress to recognize such au- 
thority in the administration of Federal programs for the conserva- 
tion, development, and use of land and water resources. 

H.R. 5555 provides that all Federal agencies must honor water 
rights acquired or recognized under State law or court decisions, 
except upon the payment of just compensation for the taking thereof. 
It further provides that the Federal Government may acquire rights 
to the use of water in accordance with the water laws and procedures 
of the respective States, thus reasserting the historical concept of 
State authority. 

The Federal Government’s needs for rights to the use of water are 
protected by providing that nothing in the act shall be so construed as 
to prevent the Federal Government from also acquiring water rights 
by purchase, exchange, gift, or condemnation. The Federal Govern- 
ment is further protected by the provision that, where water is avail- 
able for acquisition, a right to its use may be obtained for any con- 
gressionally authorized purpose in accordance with State law and 
applicable procedure. = tbe My 

The enactment of this bill would not interfere with international 
treaties nor would it affect the rights of the United States or any 
State to waters under interstate compact or judicial decrees or the 
obligations of the United States to Indians or Indian tribes. 

We would like to recommend two technical and clarifying amend- 
ments of H.R. 5555 as follows: 

In section 1, line 5, of the bill, after the words “public lands” insert 
“reserved or withdrawn lands.” 

In section 2, lines 12 and 13, of the bill, that the words “an indi- 
vidual citizen of the State” be changed to read, “any other appro- 
priator.” | 

Mr. Triees. Thank you, Mr. Butler. 

That concludes the body of our report. And in conclusion, may we 
just summarize our statement ? 

1. Recent developments have resulted in a confused situation jeop- 
ardizing the integrity of State water laws. 

2: This situation calls for corrective legislation to reestablish the 
historic congressional policy that States have primary jurisdiction 
with respect to the use of water. 

3. The enactment of H.R. 5555 would accomplish this purpose: 

We would appreciate the opportunity of presenting for the record 
a rebuttal statement with respect to the position of the Justice Depart- 
ment after we have had an opportunity to more carefully appraise 
their testimony relating to the current bills under consideration. 

Finally, may we express our appreciation for the interest of the 
committee in this important matter. 


(The attachments to the prepared statement are as follows :) 


Exuisir A. PROVISIONS OF FEDERAL STATUTES IN RECOGNITION OF STATE LAW A8s 
GOVERNING WATER RIGHTS 


1. The act of July 26, 1866 (14 Stat. 253) : 
“Whenever, by priority of possession, rights to the use of water for mining, 
agricultural, manufacturing, or other purposes have vested and accrued, and 
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the same are recognized and acknowledged by the local customs, laws, and the 
decisions of courts, the possessors and owners of such vested rights shall be 
maintained and protected in the same; * * *” 

2. The act of July 9, 1870 (16 Stat. 218) : 

“Whenever, by priority of possession, rights to the use of water for mining, 
agricultural, manufacturing, or other purposes, have vested and accrued, and the 
same are recognized and acknowledged by the local customs, laws, and the 
decisions of courts, the possessors and owners of such vested rights shall be 
maintained and protected in the same; and the right-of-way for the construction 
of ditches and canals for the purposes herein specified is acknowledged and con- 
Sriied; * * *” 

8. The Desert Land Act of March 3, 1877 (19 Stat. 377) : 

“It shall be lawful for any citizen of the United States, or any person of 
requisite age ‘who may be entitled to become a citizen, and who has filed his 
declaration to become such’ and, upon payment of 25 cents per acre, to file a 
declaration under oath with the officer designated by the Secretary of the Interior 
of the land district in which any desert land is situated, that he intends to reclaim 
a tract of desert land not exceeding one-half section, by conducting water upon 
the same, within the period of three years thereafter: Provided, however, That 
the right to the use of water by the person so conducting the same, on or to any 
tract of desert land of three hundred and twenty acres shall depend upon bona 
fide prior appropriation; and such right shall not exceed the amount of water 
actually appropriated, and necessarily used for the purpose of irrigation and 
reclamation; and all surplus water over and above such actual appropriation and 
use, together with the water of all lakes, rivers, and other sources of water supply 
upon the public lands and not navigable, shall remain and be held free for 
the appropriation and use of the public for irrigation, mining, and manufacturing 
purposes subject to existing rights * * *”. 

4. Section 18 of the act of March 3, 1891 (26 Stat. 1101) : 

“The right-of-way through the public lands and reservations of the United 
States,is granted to any canal ditch company, irrigation or drainage district 
formed for the purpose of irrigation or drainage, and duly organized under the 
laws of any State or Territory * * * Provided, That * * * the privilege herein 
granted shall not be construed to interfere with the control of water for irriga- 
tion and other purposes under authority of the respective States or Territories.” 

5. Act of February 26, 1897 (29 Stat. 599) : 

“All reservoir sites reserved or to be reserved shall be open to use and occupa- 
tion under sections 946-949 of this title, and any State is authorized to improve 
and occupy such reservoir sites to the same extent as an individual or private 
corporation, under such rules and regulations as the Secretary of the Interior 
may prescribe: Provided, That the charges for water coming in whole or part 
from reservoir sites used or occupied under the provisions of this section shall 
always be subject to the control and regulation of the respective States and 
Territories in which such reservoirs are in whole or part situate.” 

6. Section 1 of the act of June 4, 1897 (30 Stat. 36) : 

“All waters within the boundaries of national forests may be used for domestic, 
mining, milling, or irrigation purposes, under the laws of the State wherein such 
national forests are situated, or under the laws of the United States and the 
ru‘es and regulations established thereunder.” 

7. Section 8 of the Reclamation Act of 1902 (32 Stat. 390:) 

“Nothing in sections 372, 378, 381, 383, 391, 392, 411, 416, 419, 421, 431, 482, 434, 
439, 461, 491, and 498 of this title shall be construed as affecting or intended to 
affect or to in any way interfere with the laws of any State or Territory relating 
to the control, appropriation, use, or distribution of water used in irrigation, or 
any vested right acquired thereunder, and the Secretary of the Interior, in carry- 
ing out the provisions of such sections, shall proceed in conformity with such laws, 
and nothing in such sections shall in any way affect any right of any State or of 
the Federal Government or of any landowner, appropriator, or user of water in, 
to, or from any interstate stream or the waters thereof: Provided, That the right 
to the use of water acquired under the provisions of this Act shall be appurtenant 
to the land irrigated, and beneficial use shall be the basis, the measure, and 
the limit of the right.” 

8. Section 4 of the act of February 1, 1905 (33 Stat. 628) : 

“Rights-of-way for the construction and maintenance of dams, reservoirs, 
water plants, ditches, flumes, pipes, tunnels, and canals, within and across 
the national forests of the United States, are granted to citizens and corporations 
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of the United States for municipal or mining purposes, and for the purposes of 
the milling and reduction of ores, during the period of their beneficial use, under 
such rules and regulaitons as may be prescribed by the Secretary of the Interior, 
and subject to the laws of the State or Territory in which said forests are respec- 
tively situated.” 

9. Section 2 of the act of February 21, 1911 (36 Stat. 926) : 

“In carrying out the provisions of the reclamation law, the Secretary of the 
Interior is authorized, upon such terms as may be agreed upon, to cooperate 
with irrigation districts, water-users’ associations, corporations, entrymen, or 
water users for the construction or use of such reservoirs, canals, or ditches as 
may be advantageously used by the Government and irrigation districts, water- 
users’ associations, corporations, entrymen, or water users for impounding, deliv- 
ering, and carrying water for irrigation purposes. * * * Provided, That nothing 
contained in this section or section 523 of this title shall be held or construed as 
enlarging or attemping to enlarge the right of the United States, under existing 
law, to control the waters of any stream in any State.” 

10. The Hetch-Hetchy Act of December 19, 1913 (38 Stat. 242). 

“Src. 11. That this Act is a grant upon certain express conditions specifically 
set forth herein, and nothing herein contained shall be construed as affecting or 
intending to affect or in any way to interfere with the laws of the State of Cali- 
fornia relating to the control, appropriation, use, or distribution of water used 
in irrigation or for municipal or other uses, or any vested right acquired there- 
under, and the Secretary of the Interior, in carrying out the provisions of this 
Act, shall proceed in conformity with the laws cf said State.” 

11. Sections 9(b) and 27 of the Federal Power Act of June 10, 1920 (41 Stat. 
1077) : 

Sib) Satisfactory evidence that the applicant has complied with the require- 
ments of the laws of the State or States within which the proposed project is 
to be located with respect to bed and banks and to the appropriation, diversion, 
and use of water for power purposes and with respect to the right to engage in 
the business of developing, transmitting and distributing power, and in any 
other business necessary to effect the purposes of a license under this chapter.” 


* * ¥ x * . * 


“Sec. 27. Nothing contained in this chapter shall be construed as affecting or 
intending to affect or in any way to interfere with the laws of the respective 
States relating to the control, appropriation, use, or distribution of water used in 
irrigation or for municipal or other uses, or any vested right acquired therein.” 

12. Section 18, Boulder Canyon Project Act (45 Stat. 1057) : 

“Nothing herein shall be construed as interfering with such rights as the 
States now have either to the waters within their borders or to adopt such 
polices and enact such laws as they may deem necessary with respect to the 
appropriation, control, and use of waters within their borders, except as modified 
by the Colorado River compact or other interstate agreement.” 

13. Section 3, Taylor Grazing Act (48 Stat. 1269): 

“Provided further, That nothing in this chapter shall be construed or admin- 
istered in any way to diminish or impair any right to the possession and use 
of water for mining, agriculture, manufacturing, or other purposes which has 
heretofore vested or accrued under existing law validly affecting the public 
lands or which may be hereafter initiated or acquired and maintained in 
accordance with such law * * *,” 

14. The Water Conservation Act of 1939 (53 Stat. 1419) : 

“(2) the Secretary has found (i) that water rights adequate for the purposes 
of the project have been acquired with titles and at prices satisfactory to him, 
or that such water rights have been initiated and in his judgment can be per- 
fected in conformity with State law and any applicable interstate agreements 
and in a manner satisfactory to him; and (ii) that such water rights can be 
utilized for the purposes of the project in conformity with State law and any 
applicable interstate agreements and in a manner satisfactory to him.” 

15. The Great Plains Water Conservation and Utilization Projects Act (54 
Stat. 1119) : 

“AS a condition to extending benefits under sections 590r—590x of this title to 
any lands not owned or controlled by the United States or any of its agencies, 
the Secretary of Agriculture may, insofar as he may deem necessary for the 
purposes of said sections, require 
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“(1) The enactment of State and local laws providing for soil conserving 
land uses and practices, and the storage, conservation, and equitable utilization 

f waters; 
7 “(2) Agreements or covenants in regard to the maintenance and permanent 
use of such water, facilities, or lands benefited by such facilities ; 

“(3) Contributions in money, services, materials, or otherwise to any opera- 
tions conferring such benefits.” 

16. Section 1 of the Flood Control Act of 1944: 

“In connection with the exercise of jurisdiction over'the rivers of the Nation 
through the construction of works of improvement, for navigation or flood con- 
trol, as herein authorized, it is hereby declared to be the policy of the Congress 
to recognize the interests and rights of the States in determining the develop 
ment of the watersheds within their horders, and likewise their interests and 
rights in water utilization and control, as herein authorized, to preserve and 
protect to the fullest possible extent established and potential uses, for all pur- 
poses, of the waters of the Nation’s rivers; to facilitate the consideration of 
projects on a basis of comprehensive and coordinated development; and to limit 
the authorization and construction of navigation work to those in which a 
substantial benefit to navigation will be realized therefrom, and which can be 
operated consistently with appropriate and economic use of the waters of such 
rivers by other users.” 

17. Reservation (c) to the Mexican Water Treaty (59 Stat. 1219): 

“(c) That nothing contained in the treaty or protocol shall be construed as 
authorizing the Secretary of State of the United States, the Commissioner of 
the United States section of the International Boundary and Water Commission, 
or the United States Section of said Commission, directly or indirectly alter 
or control the distribution of water to users within the territorial limits of any 
of the individual States.” 

18. The National Parks Act of 1946 (60 Stat. 885) : 

“Appropriations for the National Park Service are authorized for: * * * 

“(g) Investigation and establishment of water rights in accordance with local 
custom, laws, and decisions of courts, including the acquisition of water rights 
or of lands or interests in lands or rights-of-way for use and protection of water 
rights necessary or beneficial in the administration and public use of the national 
parks and monuments.” 

19. Section 208, Act of July 10, 1952 (66 Stat. 560) : 

“Consent is given to join the United States as a defendant in any suit (1) for 
the adjudication of rights to the use of water of a river system or other source; 
or (2) for the administration of such rights, where it appears that the United 
States is the owner of or is in the process of acquiring water rights by appro- 
priation under State law, by purchase, by exchange, or otherwise, and the United 
States is a necessary party to such suit. The United States, when a party to 
any such suit, shall (1) be deemed to have waived any right to plead that 
the State laws are inapplicable or that the United States is not amenable thereto 
by reason of its sovereignty; and (2) shall be subject to the judgments, orders, 
and decrees of the court having jurisdiction, and may obtain review thereof, in 
the same manner and to the same extent as a private individual under like 
circumstances: Provided, That no judgment for costs shall be entered against 
the United States in any such suit.” 

20. Subsection 3(e) of the Submerged Lands Act (67 Stat. 30): 

“Nothing in this chapter shall be construed as affecting or intended to affect 
or in any way interfere with or modify the laws of the States which lie wholly 
or in part westward of the ninety-eighth meridian, relating to the ownership 
and control of ground and surface waters; and the control, appropriation, use, 
and distribution of such waters shall continue to be in accordance with the laws 
of such States.’ 

21. Santa Margarita River Act of 1954 (68 Stat. 577) : 

“For the purposes of this Act the basis, measure, and limit of all rights 
of the United States of America pertaining to the use of water shall be the laws 
of the State of California: Provided, That nothing in this Act shall be con- 
strued as a grant or a relinquishment by the United States of America of any 
of its rights to the use of water which it acquired according to the laws of the 
State of California either as a result of its acquisition of the lands compris- 
ing Camp Joseph H. Pendleton and adjoining naval installations, and the 
rights to the use of water as a part of said acquisition, or through actual use 
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or prescription or both since the date of that acquisition, if any, or to create 
any legal obligation to store any water in De Luz Reservoir, to the use of 
which it has such rights, or to require the division under this Act of water to 
which it has such rights.” 

92. Watershed Protection Act of 1954 (68 Stat. 667) : 

“The Secretary shall require as a condition to providing Federal assistance 
for the installation of works of improvement that local organizations shall— 

“* * * acquire, or provide assurance that landowners or water users have 
acquired, such water rights, pursuant to State law, as may be needed in the 
installation and operation of the work of improvement; * * *.” 

23. Section 4(b) of the Act of July 23, 1955, providing for multiple use of 
publiclands. (69 Stat. 368) : 

“Provided further, That nothing in sections 601, 608, and 611-615 of this title 
shall be construed as ailecting or intended to affect or in any way interfere 
with or modify the laws of the States which lie wholly or in part westward of 
the ninety-eighth meridian relating to the ownership, control, appropriation, 
use, and distribution of ground or surface waters within any unpatented 
mining claim.” 

24. Section 4, Act of July 2, 1956, relating to the administration of the Reclama- 
tion Act of 1939 (70 Stat. 483) : 

“Nothing in this Act shall be construed as affecting or intended to affect or to 
in any way interfere with the laws of any State relating to the control, appro- 
priation, use, or distribution of water used in irrigation, or any vested right 
acquired thereunder, and the Secretary in carrying out the provisions of this 
Act, shall proceed in conformity with such laws, and nothing herein shall in 
any. way affect any right of any State or of the Federal Government or of 
any landowner, appropriator, or user of water in, to, or from any interstate 
stream or the waters thereof: Provided, That the right to the use of water 
acquired under the provisions of this Act shall be appurtenant to the land 
irrigated and beneficial use shall be the basis, the measure, and the limit of 
the right.”’ 

25. The Small Projects Act of 1956 (70 Stat. 1044) : 

“Every such proposal shall include a showing that the organization already 
holds or can acquire all lands and interests in land (except public and other 
lands and interests in land owned by the United States which are within the 
administrative jurisdiction of the Secretary and subject to disposition by him) 
and rights, pursuant to applicable State law, to the use of water necessary for 
the successful construction, operation, and maintenance of the project and that 
it is ready, able, and willing to finance otherwise than by loan and grant under 
this Aet such portion of the cost of construction (which portion shall include 
all costs of acquiring lands, interests in land, and rights to the use of water) 
as the Secretary shall have advised is proper in the circumstances: * * *.” 


ExuIsIT B 
ALABAMA LEGISLATURE 
HOUSE JOINT RESOLUTION NO. 29 


Memorializing the Congress and President of the United States to safeguard and gi 
established State and individual rights to the use of water within the separate States 


Whereas recent decisions of the Federal courts and recent assertions from 
the U.S. Department of Justice have deprived States, and persons of rights 
which said States and persons previously enjoyed, to regulate and control the 
use of the waters in those respective States; and 

Whereas said decisions and assertions are further a part of a general pattern 
developing gradually into Federal supremacy and usurpation over water, which 
Will substitute an all-powerful centralized Government control thereover, and 
will continue to destroy individual and States rights over water: Now therefore 

Be it resolved by the Legislature of Alabama, both houses thereof concurring, 
That the U.S. Congress and the President of the United States are hereby urged 
and requested to take all necessary action (1) to preserve the water rights of 
the individual and the States and to prevent Federal usurpation of those rights; 
(2) to see that legislation is initiated and supported to recognize and protect 
the rights of individuals and the States’ rights taken from them by the Federal 
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courts and the Justice Department; and (3) in every way possible to reaffirm, 
renew, and defend the concepts that water rights are property rights and that 
these established rights, to the use of water, by a State or an individual, should 
not be taken away without the process of law and adequate compensation, be 
it further 

Resolved, That the Legislature of Alabama is cognizant of the great benefits 
derived from the Tennessee Valley Authority and is in accord and expresses ap- 
proval of the Tennessee Valley Authority, be it further 

Resolved, That certified copies of this resolution be promptly transmitted by 
the Clerk of the House, to the President and Vice President of the United States, 
the Speaker of the House of Representatives of the Congress, and chairmen of 
the U.S. Senate and House Committees of Interior and Insular Affairs, and the 
Alabama legislation delegation in the Congress of the United States. 


ARKANSAS LEGISLATURE 


A CONCURRENT RESOLUTION Memorializing the Congress and President of the United 
States to safeguard and preserve established State and individual rights to the use of 
water within the separate States 


Be it resolved by the Legislature of the State of Arkansas, the Governor con- 
curring therein: 

Whereas recent decisions from the Federal courts and recent assertions from 
the U.S. Department of Justice have deprived States and persons of rights 
which said States and persons previously enjoyed, to regulate and control the 
use of the water in those respective States ; and, 

Whereas said decisions and assertions are further a part of a general pattern 
developing gradually into Federal supremacy and usurpation over water, which, 
if continued will destroy individual and States rights over water, and substitute 
in lieu thereof an all powerful centralized Government control thereover; be it 
therefore 

Resolved by the 62d General Assembly of the State of Arkansas, the Governor 
concurring therein, That the Congress and President of the United States and the 
representatives of Arkansas in the Congress of the United States be, and they 
are hereby urged and requested to take all necessary action to (1) preserve 
the water rights of the individual and the States and to prevent Federal usurpa- 
tion of those rights; (2) to see that legislation is initiated and supported to re- 
establish to the individuals and to the States, the rights taken from them by the 
Federal courts and the Justice Department; and (3) in every way possible re- 
affirm, renew, and defend the concepts that water rights are property rights and 
that these established rights, to the use of water, by a State or an individual, 
should not be taken away without due process of law and adequate compensa- 
tion, be it further 

Resolved, That certified copies of the above be promptly transmitted to the 
President and Vice President of the United States, Speaker of the House of 
Representatives of the Congress, chairman of the U.S. Senate and House 
Committees of Interior and Insular Affairs. 


CALIFORNIA LEGISLATURE 
ASSEMBLY JOINT RESOLUTION No. 21 
Relative to State-Federal relations in water development 


Whereas despite the existence of several congressional acts recognizing the 
primary interest and responsibility of the States for the control and coordination 
of water uses within their boundaries, several judicial decisions within the past 
15 years have cast doubt upon the authority of the States in this respect; and 

Whereas these judicial decisions have suggested the possibility of unlimited 
Federal prerogatives with respect to water rights, which possibility casts doubt 
on the basis of vested water rights and weakens the ability of the States to suc- 
cessfully coordinate water development; and 

Whereas over the years the traditional role of the States in the administration, 
conservation, and utilization of their water resources has resulted in the most 
efficient, harmonious, and complete development of the water resources; and 

Whereas the compliance by Federal agencies with the water laws of the States 
in accordance with existing congressional acts has not jeopardized any of the 
legitimate interests of the Federal Government; and 
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Whereas the doubts raised by the recent judicial decisions as to the basis and 
validity of vested water rights and as to the proper delegation of authority 
between the Federal and State Governments will, unless corrected by congres- 
sional action, tend to delay urgently needed water development and to discourage 
States and private entities in their efforts to conserve and control the water 
resources of the States: Now, therefore, be it 

Resolved by the Assembly and the Senate of the State of California, jointly, 
That the Legislature of the State of California respectfully memorializes the 
Congress of the United States to reaffirm and restate in unmistakable and effec- 
tive terms the principle that the States have primary responsibility and authority 
for the administration and development of their water rights, thereby eliminating 
the doubts created by recent judicial decisions ,clarifying the relationship of 
the Federal and State Governments in the field of water resources development, 
minimizing litigation and delay, and allowing water development by both the 
Federal and State Governments to proceed on a harmonious basis; and be it 
further 

Resolved, That the chief clerk of the assembly be hereby directed to transmit 
copies of this resolution to the President and Vice President of the United States, 
to the Speaker of the House of Representatives, to the chairman of the U.S. Senate 
and House Committees on Interior and Insular Affairs, and to each Senator and 
Representative from California in the Congress of the United States. 


CoLoRADO LEGISLATURE 
{H.J.M. No. 6) 


Memorializing the Congress and President of the United States to safeguard and preserve 
established State and individual rights to the use of water within the separate States 


Whereas recent decisions from the Federal courts and recent rulings from the 
U.S. Department of Justice have deprived States and persons of rights which said 
States and persons previously enjoyed, to regulate and control the use of the 
water in those respective States; and 

Whereas said decisions and rulings are further a part of a general pattern 
developing gradually into Federal supremacy and usurpation over water which, 
if continued, will destroy individual and States rights over water and substitute 
in lieu thereof an all-powerful centralized government control thereover: Now, 
therefore, be it 

Resolved by the House of Representatives of the 42d General Assembly of the 
State of Colorado, the senate concurring herein, That the Congress and President 
of the United States and the Representatives of Colorado in the Congress of the 
United States are hereby urged and requested to take all necessary action to 
(1) preserve the water rights of the individual and the States and to prevent 
Federal usurpation of those rights; (2) see that legislation is initiated and sup- 
ported to reestablish to the individuals and to the States the rights taken from 
them by the Federal courts and the Justice Department; and (3) in every way 
possible reaffirm, renew, and defend the concepts that water rights are property 
rights and that these established rights to the use of water by a State or an 
individual should not be taken away without due process of law and adequate 
compensation; but it further 

Resolved, That copies of the memorial be promptly transmitted to the President 
and Vice President of the United States, Speaker of the House of Representatives 
of the Congress, chairman of the U.S. Senate and House Committees of Interior 
and Insular Affairs, U.S. Senator John A. Carroll, U.S. Senator Gordon Allott, 
U.S. Representative Wayne Aspinall, U.S. Representative J. Edgar Chenoweth, 
U.S. Representative Byron Rogers, and U.S. Representative Byron Johnson. 


FLorIpa LEGISLATURE 


HOUSE MEMORIAL NO. 1546 


A MEMORIAL To the Congress of the United States to urge such action as may be re- 
quired, including the enactment of laws, to rectify the increasing tendency of administra- 
tive officers of various Federal agencies to wittingly or unwittingly expand upon the 
peryzsions of various Federal statutes and otherwise pervert the intent of the Congress 
n the promulgation of policies, procedures, regulatory measures, and decrees 


Whereas the general public, private enterprise, and the press are justifiably 
alarmed by manifested indications in increasing instances that administrative 
officers of various Federal agencies are wittingly or unwittingly embellishing the 
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statutory objectives and responsibilities of such agencies with their persona] 
and subjective judgment in matters pertaining to the making of policy, pro. 
cedures, and regulations, and 

Whereas it is clear that the rights and prerogatives reserved to the sovereign 
States and to the people are endangered by such instances of malfeasance and 
misfeasance, and 

Whereas it is only just that private citizens should not be compelled or fing 
it necessary to remain constantly vigilant to detect such instances of malfeasanve 
or misfeasance, nor foreed, in protecting their own welfare, to intimidate or risk 
intimidation of their private interests in challenging the propriety of such im. 
proper actions by administrative officers of Federal agencies: Now, therefore, 
be it 

Resolved by the Legislature of the State of Florida, That the Congress of the 
United States be memorialized and urged to take such action as may be necessary, 
now and at all times, including the enactment of laws, to effectively impress upon 
the administrative officers of all Federal agencies that the authority delegated 
to them by the Congress to effectuate the provisions of Federal statutes does not 
include the power or privilege to prescribe policies, procedures, regulations, or 
decrees that are inconsistent with the law, or that are based upon subjective 
judgment, personal philosophy, or the arbitrary interpretation of, assumption of, 
or speculation upon the actual intent of Congress in its acts; be it further 

Resolved, That a copy of this memorial be dispatched by the secretary of the 
State of Florida to each Member of the Senate and the House of Representatives 
of the Congress of the United States, and that this memorial be spread upon the 
journal of the Senate and the House of Representatives of the Legislature of the 
State of Florida. 

Filed in office of secretary of state June 19, 1959. 


ILLINOIS LEGISLATURE 
HOUSE JOINT RESOLUTION NO. 46 


Whereas recent decisions of the Federal courts and recent opinions and asser- 
tions from the U.S. Department of Justice have deprived States and persons of 
rights which said States and persons previously enjoyed, to regulate and control 
the use of water in those respective States and areas: and 

Whereas said decisions and opinions are a part of a general pattern gradually 
developing into Federal supremacy over and usurpation of water which, if con- 
tinued, will destroy individual and States rights and substitute in lieu thereof an 
all-powerful centralized government control over water: Now, therefore, be it 

Resolved by the House of Representatives of the 71st General Assembly of the 
State of Illinois, the Senate concurring herein, That the President and Congress 
of the United States, and the Representatives of the State of Illinois in the Con- 
gress of the United States, be and they hereby are urged and requested to take 
all necessary action (1) to preserve the water rights of the individual and of the 
several States and to prevent Federal usurpation of those rights; (2) to initiate 
and support legislation which will reestablish and secure to individuals and to 
the States the rights taken from them by the Federal courts and the Department 
of Justice; and (3) in every way possible to reaffirm, renew, further, and defend 
the concept that water rights are property rights and that these established rights 
to the use of water by a State or an individual should not be taken away without 
due process of law and adequate compensation ; be it further 

Resolved, That certified copies of this resolution be transmitted by the Secre- 
tary of State to the President and Vice President of the United States, to the 
Speaker of the House of Representatives of the Congress, to the chairmen of 
the U.S. Senate and House Committees of Interior and Insular Affairs, and to 
each of the Senators and Representatives from the State of Illinois. 


INDIANA LEGISLATURE 
A CONCURRENT RESOLUTION Memorializing the Congress and the President of the 


United States to safeguard and preserve established State and individual rights to the 
use of water within the separate States 


Whereas recent decisions of the Federal courts and recent rulings of the U.S. 
Department of Justice have deprived States and individual persons of rights 
which said States and persons previously enjoyed in the regulation and control 
of the use of water in their respective States; and 
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Whereas said decisions and rulings are a part of a general pattern developing 
gradually into Federal supremacy and usurpation over water which, if continued, 
will destroy the rights of individuals and States over water and substitute in 
lieu thereof an all powerful centralized governmental control: Therefore, be it 

Resolved by the ‘House of Representatives of the General Assembly of the Stute 
of Indiana, the Senate concurring: 

Section 1. That the Congress and the President of the United States and the 
congressional Representatives of the State of Indiana be and they are hereby 
urged and requested to take all necessary action to (1) preserve the water rights 
of the individual and the States and to prevent Federal usurpation of those 
rights; (2) to see that legislation is initiated and supported to reestablish to the 
jndividuals and to the States, the rights taken from them by the Federal cours 
and the Justice Department; and (3) in every way possible reaffirm, renew, and 
defend the concepts that water rights are property rights and that these estab- 
lished rights to the use of water by a State or an individual should not be taken 
away without due process of law and adequate compensation. 

Sec. 2. That copies of the above resolution be promptly transmitted to the 
President and Vice President of the United States, the Speaker of the House of 
Representatives, the respective chairmen of the Senate and House Committees of 
Interior and Insular Affairs, Senators Capehart and Hartke and each Represen- 
tative of the congressional districts of the State of Indiana. 


KANSAS LEGISLATURE 
HOUSE CONCURRENT RESOLUTION NO. 81 


A CONCURRENT RESOLUTION Memorializing the Congress and the President of the 


United States to safeguard and preserve established State and individual rights to the 
use of water within the separate States 


Whereas, despite repeated congressional recognition in many statutes such 
as the Federal Power Act, and the Water Supply Act of 1958, that the States 
have and should have the primary interest, a series of judicial decisions in the 
last decade and a half has undermined the ability of the States to perform their 
appropriate tasks in this field and has suggested the possibility of unlimited 
Federal prerogatives concerning water which cast doubt on the basis of vested 
rights and weakens the ability of the States successfully to coordinate water 
use; and 

Whereas recent opinions and assertions from the U.S. Department of Justice 
would deprive States and persons of rights which said States and persons previ- 
ously enjoyed, to regulate and control the use of water in those respective States ; 
and 

Whereas said decisions of the Federal courts and opinions and assertions 
of the U.S. Department of Justice are further a part of a general pattern de- 
veloping gradually into Federal supremacy and usurpation over water, which, if 
continued will destroy individual and States rights over water, and substitute in 
lieu thereof an all-powerful centralized Government control thereover; and 

Whereas Kansas and the numerous Federal agencies do now and have always 
enjoyed a spirit of cooperation in the development of flood control and water 
resources programs and it is the wish of the people of Kansas that such interest 
and cooperation be preserved and continue in the future; and 

Whereas factors involved in water use development are peculiarly dependent 
on local geography, climate, and economic needs and are consequently best 
handled within our Federal system by the State level of government; and 

Whereas the traditional role of the States in the administration, conservation, 
and utilization of their water resources has led in the direction of optimum 
harmonious development of these water resources; and 

Whereas Federal agencies which have complied with State water law in obedi- 
ence to the expressed intent of Congress have not jeopardized any of the legiti- 
mate interests of the Federal Government; and 

Whereas doubts raised by these judicial decisions and Department of Justice 
opinions as to the basis of vested water rights, present and future, and doubts 
as to the relationships between the Federal and State Government will, without 
corrective congressional action, tend to delay much needed water development 
for an indefinite time and discourage the States in their efforts to make much 
needed improvements in their facilities for water resources planning and de- 
velopment: Now, therefore, be it 
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Resolved by the House of Representatives of the State of Kansas (the senate 
concurring therein): That the Congress and President of the United States ang 
the Representatives of Kansas in the Congress of the United States be, and 
they are hereby respectfully urged and requested to take a necessary action to (1) 
preserve the water rights of the individual and the States and to prevent Federa] 
usurpation of those rights; (2) to see that legislation is initiated and supported 
to reestablish to the individuals and to the States, the rights taken from them 
by the Federal courts and the Justice Department; and (3) in every possible 
way reaffirm, renew, and defend the concepts that water rights are property 
rights and that these established rights to the use of water, by a State or an 
individual, should not be taken away without due process of law and adequate 
compensation; be it further 

Resolved, That the secretary of state be instructed to transmit enrolled copies 
of this resolution to the President and Vice President of the United States, to 


the Speaker of the House of Re} tatives of the Congress, to the chairman of 
the U.S. Senate and House C ees of Interior and Insular Affairs, to 
U. S. Senator Andrew F. Sch U.S. Senator Frank Carlson, and US. 


Representatives William Aver »¢Wtu Ceorge, Denver Hargis, Ed Rees, Floyd 
Breeding and Wint Smith. 


MontTANA LEGISLATURE 


SENATE JOINT MEMORIAL NO. 3 


A JOINT MEMORIAL Of the Senate and House of Representatives of the State of Montana 
to the Congress of the United States: Hon. James E. ae and Hon. Mike Mansfield, 
Senators from the State of Montana: Hon. Lee Metcalf and Hon. LeRoy Anderson, Rep- 
resentatives in Congress from the State of Montana; urging the U.S. Congress to 
investigate and study the supply, control, allocation, and use of the Missouri Basin 
waters and power 


Whereas it is a well established fact that the growth and development of any 
basin area in the United States is dependent upon adequate water supply for 
industry, agriculture, power, and municipal requirements; and 

Whereas the people of Montana are now looking to the Missouri River for 
large quantities of water for the ultimate irrigation of a quarter of a million 
acres of land; and are endeavoring to establish industry in this State to main- 
tain and hold the future young people of this State; and in order to have this 
industry, large blocks of low-cost power will be needed for development; and 

Whereas it is evident that the present disposition of the Missouri water will 
result in a shortage of water to meet the aforementioned requirements in addi- 
tion to meeting requirements as are now proposed in other Missouri River Basin 
States; and 

Whereas it is imperative that a determination be made as quickly as it is 
possible, regarding an equitable and prudent handling of these Missouri Basin 
waters so that the most justifiable water requirements can be met to the 
fullest extent possible, with all due regard to the State of Montana in which 
over 80 percent of the waters on the Missouri system rise: Now, therefore, be 
it 

ResolWwed, that the 36th Legislative Assembly of the State of Montana of 1959, 
now in session, the senate and the house of representatives concurring, do 
recommend to the Congress of the United States, that they immediately proceed 
with a complete investigation and study of the Missouri Basin water supply situ- 
ation. This investigation and study to cover the present method of control 
and allocation of water; control and allocation of federally generated power; 
and the question of maximum financial return to the Federal Government 
through the sale of such power as it shall produce; be it further 

Resolved, That the Congress of the United States make a study of the present 
application of the O’Mahoney-Millikin amendment to the Flood Control Act of 
1944, to determine if there is any abrogation of that amendment; be it further 

Resolved, That the Congress of the United States take such steps as shall be 
necessary to the end that Montana people and Montana industry shall be given 
first consideration in the adjudication of water and power distribution, and to 
protect their rights in such water and such power already established, whether 
by use or otherwise; be it further 

Resolved, That copies of this memorial be forwarded by the secretary of the 
Senate of the State of Montana to each of the individuals named in the title of this 
memorial, Hon. James E. Murray and Hon. Mike Mansfield, Senators from the 
State of Montana and Hon. Lee Metcalf and Hon. LeRoy Anderson, Representa- 
tives in Congress from the State of Montana. 
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NEBRASKA LEGISLATURE 
LEGISLATIVE RESOLUTION 23 


Re memorializing Congress to enact legislation relative to water and property 
rights 


Whereas recent decisions of the Federal courts and recent assertions from the 
U.S. Department of Justice have deprived States and persons of rights which 
said States and persons previously enjoyed to regulate and control the use of 
water in the respective States ; and 

Whereas said decisions and assertions are further a part of a general pattern 
developing gradually into Federal supremacy and usurpation over water which, 
if continued, will destroy individual and State rights over water and substitute 
in lieu thereof an all powerful centralized Government control thereover: Now, 
therefore, be it 

Resolved by the members of the Nebraska Legislature in 69th session assem- 
bled: 

1. That the Congress and President of the United States and the Representa- 
tives of Nebraska in the Congress of the United States be, and they are hereby 
urged and requested to take all necessary action to (a) preserve the water 
rights of the individual and the States and to prevent Federal usurpation of 
those rights; (0) see that legislation is initiated and supported to recognize 
and protect rights of individuals and States which have been taken from them 
by the Federal courts and the Department of Justice; and (c) in every way 
possible, to reaffirm, renew, and defend the concepts that water rights are prop- 
erty rights and that established rights to the use of water, by a State or an 
individual, should not be taken away without due process of law and adequate 
compensation. 

2. That certified copies of this resolution be promptly transmitted to the 
President and Vice President of the United States, Speaker of the House of 
Representatives of the United States, chairmen of the U.S. Senate and House 
Committees of Interior and Insular Affairs, U.S. Senator Roman L. Hruska, 
U.S. Senator Carl T. Curtis, U.S. Representative Phil Weaver, U.S. Representa- 
tive Glenn Cunningham, U.S. Representative Donald F. McGinley, and U.S. 
Representative Lawrence Brock. 


NEVADA LEGISLATURE 


SENATE JOINT RESOLUTION Memorializing the Congress of the United States to prepare 
adequate State water rights legislation 


Whereas despite repeated congressional recognition in many statutes, such as 
the Federal Power Act, the Desert Land Act, and more recently the Water Sup- 
ply Act of 1958, that the States have and should have the primary interest and 
responsibility for the control and coordination of water use, a series of judicial 
decisions in the last decade and a half has cast some doubt on the authority of 
the States to perform their appropriate tasks in this field, and has suggested the 
possibility of unlimited Federal prerogatives concerning water which casts doubt 
on the basis of vested water rights and weakens the ability of the States suc- 
cessfully to coordinate water development ; and 

Whereas factors involved in water development are peculiarly dependent on 
local geography, climate, and economic needs and are consequently best handled 
within our Federal system by the State level of government; and 

Whereas the traditional role of the States in the administration, conservation, 
and utilization of their water resources has led in the direction of optimum 
harmonious development of these water resources ; and 

Whereas Federal agencies which have complied with State water laws in 
obedience to the expressed intent of Congress have not thereby jeopardized any 
of the legitimate interests of the Federal Government; and 

Whereas doubts raised by these judicial decisions as to the basis of vested 
water rights, present and future, and doubts as to the relationships between the 
Federal and State Governments will, without corrective congressional action, 
tend to delay much needed water development for an indefinite time and dis- 
courage the States in their efforts to make such needed improvements in their 
facilities for water resource planning and development: Now, therefore, be it 

Resolved by the Senate and Assembly of the State of Nevada, jointly, That the 
Congress of the United States is hereby memorialized to enact legislation in 
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unmistakable and effective terms to provide that the States shall have primary 
responsibility and authority for the administration and development of water 
resources within their boundaries; that such law be so clear and unambiguous 
as to be incapable of evasion by either Executive order or judicial interpreta- 
tions; and that such law require every agency, permittee, licensee, and em- 
ployee of the Federal Government, as a condition precedent to the taking or use 
of any water, to acquire a right to the use thereof in conformity with State laws 
and procedures relating to the control, appropriation, use, or distribution of such 
water ; and be it further 

Resolved, That the Congress of the United States is hereby memorialized to 
enact legislation defining the waters originating on federally owned or controlled 
lands which contribute to flowing or moving surface or ground waters, and 
thereby eliminate the doubts created by recent judicial decisions, and clarify 
the relations of the Federal and State Governments in the water field so as to 
minimize litigation and delays and allow water development by the Federal and 
State Governments to proceed on a harmonious basis; and be it further 

Resolved, That certified copies of this resolution be prepared and transmitted 
forthwith by the legislative counsel to the President of the United States, 
Vice President of the United States, Secretary of the Interior, Secretary of Agri- 
culture, Speaker of the House of Representatives, and each member of Nevada’s 
congressional delegation. 

New Mexico LEGISLATURE 


HOUSE JOINT MEMORIAL NO. 15 


A JOINT MEMORIAL Memorializing the Congress and the President of the United Stateg 
to safeguard and preserve established State and individual rights to the use of water 
within the separate States 


Whereas recent decisions of the Federal courts and recent assertions from 
the U.S. Department of Justive have deprived States and persons of rights 
which the States and persons previously enjoyed to regulate and control the 
use of water in the respective States ; and 

Whereas the decisions and assertions are further a part of a general pattern 
developing gradually into Federal supremacy and usurpation over water and 
if continued will destroy individual and States rights over water and substitute 
an all-powerful centralized Government control: Now, therefore, be it 

Resolved by the Legislature of the State of New Mezico, That the Congress 
and the President of the United States and the Senators and Representatives of 
New Mexico in the Congress of the United States be respectfully petitioned to 
take all necessary action to— 

(A) preserve the water rights of the individual and the State and to pre 
vent Federal usurpation of these rights; 

(B) to see that legislation is initiated and supported to reestablish to 
the individuals and to the States the rights taken from them by the Federal 
courts and the Justice Department ; and 

(C) in every way possible reaffirm, renew, and defend the concepts that 
water rights are property rights and that those established rights to the 
use of water by a State or an individual should not be taken away without 
due process of law and adequate compensation; and be it further 

Resolved, That certified copies of this memorial be sent to the Honorable 
President and Vice President of the United States, the Speaker of the House of 
Representatives of the Congress, the chairmen of the U.S. Senate and House 
Committees on Interior and Insular Affairs, U.S. Senators Dennis Chavez and 
Clinton P. Anderson, and U.S. Representatives Joseph M. Montoya and Thomas G. 
Morris. 

OREGON LEGISLATURE 


SENATE JOINT MEMORIAL NO. 8 


To the Honorable Senate and House of Representatives of the United States of 
America, in Congress assembled: 


We, your memorialists, the 50th Legislative Assembly of the State of Oregon, 
in legislative session assembled, most respectfully represent as follows: 

Whereas it is believed that the Congress of the United States, the Federal 
courts, and all Federal departments and agencies concerned should recognize 
the importance and sanctity of water rights of individuals and of the several 
States; and 
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Whereas it is feared that failure to recognize and acknowledge the importance 
of such rights may develop into a pattern of Federal usurpation of individual 
and States rights over water: Now, therefore, be it ; 

Resolved by the Senate of the State of Oregon (the House of Representatives 
jointly concurring therein), That the Congress of the United States be, and it 
respectfully is, memorialized to take all necessary action— 

(1) to preserve the water rights of the individual and of the States and 
to prevent Federal usurpation of those rights ; 

(2) to see that legislation is initiated and supported to reestablish to the 
individuals and to the State such rights as may have been taken from them 
by either the Federal courts or any department or agency of the United 
States; and 

(3) in every way possible to reaffirm, renew, and defend the concept that 
water rights are property rights and that these established rights to the use 
of water by a State or an individual should not be taken away without due 
process of law and adequate compensation ; and be it further 

Resolved, That copies of this memorial be sent to the President and Vice 
President of the United States and to those Members of the House of Representa- 
tives and the Senate representing the State of Oregon. 


SoutH CAROLINA LEGISLATURE 


A CONCURRENT RESOLUTION Memorializing the Congress and President of the United 
States to safeguard and preserve established State and individual rights to the use of 
water within the separate States 


Whereas recent decisions of the Federal courts and recent rulings from the 
U.S. Department of Justice have deprived States and persons of rights which the 
States and persons previously enjoyed in regulating and controlling the use of 
water in the respective States ; and 

Whereas these decisions and rulings are a part of a general pattern develop- 
ing gradually into Federal supremacy and usurpation over water which, if 
continued, will destroy individual and States rights over water and substitute 
in lieu thereof an all-powerful centralized Government control: Now, therefore, 
be it. 

Resolved by the house of representatives (the senate concurring), That the 
President and the Congress of the United States be, and they are hereby, urged 
and requested to take all necessary action to (1) preserve the water rights of 
the individual and of the States and prevent Federal usurpation of these rights; 
(2) see that legislation is initiated and supported to return to the individuals 
and to the States the rights taken from them by the Federal courts and the 
Justice Department; and (3) in every way possible reaffirm, renew, and defend 
the concepts that water rights are property rights and that these established 
rights to the use of water by a State and an individual should not be taken away 
without due process of law and adequate compensation; be it further 

Resolved, That certified copies of the above be promptly transmitted to the 
President and Vice President of the United States, Speaker of the House of 
Representatives of the Congress, chairmen of the U.S. Senate and House Commit- 
tees on Interior and Insular Affairs, U.S. Senators Olin D. Johnston, and J. Strom 
Thurmond, U.S. Representatives William Jennings Bryan Dorn, Robert T. Ash- 
more, Robert W. Hemphill, John L. McMillan, L. Mendel Rivers, and John J. 
Riley. 

TENNESSEE LEGISLATURE 


JOINT HOUSE-SENATE RESOLUTION NO. 45 


A CONCURRENT RESOLUTION Memorializing the Congress and President of the United 


States to safeguard and preserve established State and individual rights to the use of 
water within the separate States 


Be it resolved by the 81st General Assembly of the State of Tennessee, the 
Governor concurring therein: 

Whereas recent decisions from the Federal courts and recent assertions from 
the U.S. Department of Justice have deprived States, and persons, of rights 
which said States and persons previously enjoyed, to regulate and control the 
use of the water in those respective States ; and 

Whereas said decisions and assertions are further a part of a general pattern 
developing gradually into Federal supremacy and usurpation over water, which, 
if continued will destroy individual and States rights over water, and substitute 
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in lieu thereof an all powerful centralized government control thereover: Be 
it therefore 

Resolved by the 81st General Assembly of the State of Tennessee, the Governor 
concurring therein, That the Congress and President of the United States and 
the Representatives of Tennessee in the Congress of the United States be, and 
they are hereby urged and requested to take all necessary action to (1) pre 
serve the water rights of the individual and the States and to prevent Federa] 
usurpation of those right; (2) to see that legislation is initiated and supported 
to recognize and protect rights of individuals and States which have been taken 
from them by the Federal courts and the Justice Department; and (3) in every 
way possible reaffirm, renew, and defend the concepts that water rights are prop- 
erty rights and that these established rights, to the use of water, by a State or 
an individual, should not be taken away without due process of law and ade 
quate compensation ; be it further 

Resoived, That certified copies of the above be promptly transmitted to the 
President and Vice President of the United States, Speaker of the House of 
Representatives of the Congress, chairman of the U.S. Senate and House Com- 
mittees of Interior and Insular Affairs, U.S. Senator Albert Gore, U.S. Senator 
Estes Kefauver, U.S. Representatives B. Carroll Reece, Howard H. Baker, James 
B. Frazier, Jr., Joe L. Evins, J. Carlton Loser, Ross Bass, Tom Murray, Robert 
A. Everett, and Clifford Davis. 


TexaAS LEGISLATURE 
HOUSE CONCURRENT RESOLUTION 


Whereas recent decision from the Federal courts and recent rulings from the 
U.S. Department of Justice have deprived States, and persons, of rights which 
said States and persons previously enjoyed, to regulate and control the use of 
the water in those respective States; and 

Whereas said decisions and rulings are further a part of a general pattern 
developing gradually into Federal supremacy and usurpation over water, which 
if continued will destroy individual and States rights over water, and substi- 
tute in lieu thereof an all-powerful centralized government control thereover: 
Now, therefore, be it 

Resolved by the House of Representatives of the State of Texas, the Senate 
concurring, That the Congress and President of the United States be, and they 
are hereby urged and requested to take all necessary action to (1) preserve 
the water rights of the individual and the States and to prevent Federal usurpa- 
tion of those rights; (2) to see that legislation is initiated and supported to 
reestablish to the individuals and to the States, the rights taken from them by 
the Federal courts and the Justice Department; and (38) in every way possible 
reaffirm, renew, and defend the concepts that water rights are property rights 
and that these established rights, to the use of water, by a State or an 
individual, should not be taken away without due process of law and adequate 
compensation; and not only to recognize but give effect to the State’s owner- 
ship of its storm and flood waters and its other public waters as provided in 
the Texas constitution and require compliance with State laws in water develop- 
ments by Federal agencies by writing such requirements into all authorizing and 
appropriating acts relating to water development projects to be constructed by 
Federal agencies ; and, be it further 

Resolved, That certified copies of the above be promptly transmitted to the 
President and Vice President of the United States, Speaker of the House of 
Representatives of the Congress, chairman of the U.S. Senate and House Com- 
mittees of Interior and Insular Affairs, U.S. Senator Lyndon B. Johnson, U.S. 
Senator Ralph Yarborough, and to the Members of the Texas delegation in the 
House of Representatives in the Congress of the United States; and, be it 
further 

Resolved, That our two Senators (Hon. Lyndon B. Johnson and Hon. Ralph 
Yarborough) and the several Members of the House of Representatives from 
Texas (the Honorables: Wright Patman, Jack B. Brooks, Lindley Beckworth, 
Sam Rayburn, Bruce Alger, Olin E. Teague, John Dowdy, Albert Thomas, Clark 
W. Thompson, Homer Thornberry, W. R. Poage, Jim Wright, Frank Ikard, John 
Young, Joe M. Kilgore, J. T. Rutherford, Omar Burleson, Walter Rogers, George 
H. Mahon, Paul J. Kilday, O. C. Fisher, and Robert Casey) be and they are 
hereby requested individually, or acting as the delegation from Texas, to work 
for the introduction of or cause to be introduced and use their best efforts to 
procure the passage of legislation providing for the foregoing. 
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Uran LEGISLATURE 
SENATE CONCURRENT RESOLUTION NO. 1 


A CONCURRENT RESOLUTION Memorializing the Congress and President of the United 
States to safeguard and preserve established State and individual rights to the use of 
water within the separate States 


Be it resolved by the Legislature of the State of Utah, the Governor concurring 
therein: 

Whereas recent decisions from the Federal courts and recent rulings from the 
U.S. Department of Justice have deprived States, and persons, of rights which 
said States and persons previously enjoyed, to regulate and control the use of 
water in those respective States ; and 

Whereas said decisions and ruling are further a part of a general pattern de- 
veloping gradually into Federal supremecy and usurpation over water, which if 
continued will destroy individual and States rights over water, and substitute 
in lieu thereof an all powerful centralized government control thereover; be it 
therefore 

Resolved by the 33d Legislature of the State of Utah, the Governor concurring 
therein, That the Congress and President of the United States and the Representa- 
tives of Utah in the Congress of the United States be, and they are hereby urged 
and requested to take all necessary action to (1) preserve the water rights of 
the individual and the States and to prevent Federal usurpation of those rights; 
(2) to see that legislation is initiated and supported to reestablish to the indi- 
viduals and to the States, the rights taken from them by the Federal courts and 
the Justice Department; and (3) in every way possible reaffirm, renew, and 
defend the concepts that water rights are property rights and that these estab- 
lished rights, to the use of water, by a State or an individual, should not be taken 
away without due process of law and adequate compensation; be it further 

Resolved, That certified copies of the above be promptly transmitted to the 
President and Vice President of the United States, Speaker of the House of Repre- 
sentatives of the Congress, chairman of the U.S. Senate and House Committees of 
Interior and Insular Affairs, U.S. Senator Wallace F. Bennett, U.S. Senator Frank 
DB. Moss, U.S. Representative Henry A. Dixon and U.S. Representative David S. 
King. 

WEST VIRGINIA LEGISLATURE 


HOUSE RESOLUTION NO. 26 


Memorializing the Congress and the President of the United States to safeguard and pre- 
=“ established State and individual rights to the use of water within the separate 
tates 


Whereas recent decisions of Federal courts and recent assertions and rulings 
of the U.S. Department of Justice and other administrative bodies have deprived 
the States and persons of rights which said States and persons have heretofore 
enjoyed in the regulation and control of the use of water by the several States; 
and 

Whereas said decisions, assertions, and rulings are further a part of a general 
pattern developing toward Federal usurpation of control over water, which, if 
continued will destroy individual and States rights over water, and substitute 
in lieu thereof the powerful centralized Federal control thereover to the prejudice 
of the rights therein of individuals and States; therefore, be it 

Resolved by the house of delegates, That the Congress and President of the 
United States and the Representatives of the State of West Virginia in the Con- 
gress of the United States be, and they are hereby urged and requested to take 
all necessary action to (1) preserve the water rights of the individual citizen 
and of the States and to prevent further Federal usurpation of those rights: (2) 
to see that legislation is initiated and supported to recognize and protect rights 
of individuals and of States which have been taken from them by action of Federal 
courts, the Department of Justice, and other administrative bodies; and (3) in 
every way possible reaffirm, renew, and defend the concepts that water rights are 
property rights and that these est»blished rights, to the use of water by a State 
or an individual should not be taken away with due process of law and ade- 
quate compensation ; and, be it further 

Resolved, That the clerk of the house of delegates do promptly transmit copies 
of this resolution to the President of the United States, the Vice President of the 
United States, the Speaker of the House of Representatives, the chairman of the 
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U.S. Senate and House Committees on Interior and Insular Affairs, and to the 
Members of the U.S. Senate and House of Representatives from the State of 
West Virginia. 

WyYoMInG LEGISLATURE 


HOUSE JOINT MEMORIAL 


A JOINT MEMORIAL Memorializing the Congress of the United States of America with 
reference to the opposition of the people of the State of rr to any form of Federal, 
regional, or watershed rules or regulations set up either by legislative act or Executive 
order, in which the States involved would have no real voice in administration thereof 


February 11, 1959. Introduced, read first time, referred to committee No. 15, 
delivered to printing committee. 

Whereas any form of Federal, regional, or watershed authority, however 
disguised, would supersede and nullify existing State laws under which water 
users have acquired water rights and by which these rights have been protected 
and administered ; and 

Whereas existing water rights established under Wyoming State law would 
be subject to condemnation proceedings under provisions of acts creating such 
Federal authority ; and 

Whereas ahe citizens of Wyoming would have no voice in the selection of 
the directors of the Federal authority, who would have unlimited control over 
the development of their land and water resources ; and 

Whereas under a Federal authority, the only voice permitted the people of the 
State of Wyoming and their local and State officials would be of an “advisory” 
nature; and 

Whereas such Federal legislation would place exclusive jurisdiction over 
water litigation involving the Federal authority in the Federal courts; and 

Whereas such Federal authority would tend to create a Federal power 
monopoly ; and 

Whereas such Federal legislation would to a large extent reduce the States 
to mere geographical entities, replacing the present powers of local and State 
governments with a superstate in which the final control is vested in the Federal 
Government; and 

Whereas such Federal legislation would add nothing to the program of 
development of land and water resources which is not already available through 
existing State and Federal agencies, except better coordination, which could be 
accomplished through more democratic means: Now, therefore, be it 

Resolved by the House of Representatives of the 35th Legislature of the 
State of Wyoming, the senate of such legislature concurring, That the Presi- 
dent and Congress of the United States of America be, and they are hereby, 
memorialized to consider against any proposed legislation or Executive order 
setting up any form of Federal, regional, or watershed authority, however 
disguised, the strong, unequivocal and unalterable opposition of the people 
of the State of Wyoming to any such proposition and their determination 
to resist by every device at their command any such usurpation of the rights, 
laws, customs, powers, and sovereignty of their local and State governments; 
be it further 

Resolved, That certified copies hereof be promptly transmitted to the Presi- 
dent and Vice President of the United States, the Speaker of the House of 
Representatives of said Congress, U.S. Senator Joseph C. O’Mahoney, U.S. 
Senator Gale W. McGee, and Representative in Congress E. Keith Thomson, to 
the Secretary of the Interior, the Commissioner of Reclamation and to the 
Governors and Legislatures of the following States: Alaska, Arizona, California, 
Colorado, Idaho, Iowa, Kansas, Minnesota, Missouri, Montana, Nebraska, Ne 
vada, New Mexico, North Dakota, Oklahoma, Oregon, South Dakota, Texas, 
Utah, and Washington. 


Mr. Rocers of Texas. Mr. Triggs, Mr. Butler, and Mr. Davis, I want 
to express our very deep appreciation to you for a very excellent state- 
ment and a well-documented statement that will provide a substantial 
source from which those who wish information on this subject can 
proceed without too much additional research. 

To keep the record clear, I think it would be well if you made a very 
brief statement with regard to the two amendments that you recom- 
mend and their purpose. 
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Mr. Triecs. These are just clarifying amendments, Mr. Chairman. 
We want to make it wholly clear that when we are talking about pub- 
lic lands in connection with State versus Federal control, as provided 
in the Desert Land Act, this includes these “reserve” or withdrawn 
lands which have been the subject of so much legal controversy. And 
the other proposed amendment is also a very technical amendment, 
that the words “an individual citizen of the State” are narrower than 
we think appropriate, because in many cases the appropriator is an 
irrigation district, for example, technically an instrument of the State 
government. } a 

Mr. Rogers. In other words, you intend to include all legal entities 
so far as the use of the term is concerned ? 

Mr. Trices. Yes, sir. 

Mr. Rogers. Judge Davis, I want to ask you one question in regard 
to your very excellent comments on this subject. If we should follow 
the basic principle laid down in the Hawthorne case with respect to 
the rights of the Federal Government as a sovereign power to use 
water as it desires, underground water, and you applied that to a 
situation involving oil or gas, the Federal Government, on a Federal 
reservation, would be wholly exempt from compliance with any State 
statutes on the subject based upon the conservation of natural re- 
sources theory, would they not? 

Mr. Davis. Yes. 

Mr. Rocers. And of course when you carried it out to its logical 
conclusion, it would apply to all other segments of the economy. 

Mr. Davis. That is right. 

Mr. Rocers. One other thing. Under the present situation, as it 
stands, and prior to the Grand River case, there is not a stream in the 
United States that could not be called navigable under the Court’s 
decisions, is there ? 

Mr. Davis. That is right. I do not think there is one that could 
not be made navigable if you spent enough money on it. 

Mr. Rogers. Unless you could establish that the water dried up be- 
fore it got to a navigable stream. That would be more or less of a 
dryland lake. 

One other observation. That is with regard to the commerce 
clause. And I think the record ought to contain this observation: 
That the commerce clause of the Federal Constitution has been used 
by Federal courts to infringe upon the rights of individual citizens 
in many instances, and I think the same is applicable insofar as water 
rights are concerned. It has been observed in one situation that the 
Supreme Court has gone to the end that if you took a drink of water 
in New York and cried in Pennsylvania, you are in interstate com- 
merce. There is nothing that will exempt you. And I think it is 
very well put, because that is the extent to which you can carry such 
a decision as the Supreme Court has rendered on the subject. 

It is your opinion, as a lawyer of long experience, that the question 
insofar as the commerce clause is concerned applies to an easement to 
utilize the surface of the water, so that navigation will not be inter- 
fered with by the States or anyone undertaking to use that water? 

Mr. Davis. That is right. 

Mr. Rogers. And actually what has happened is that the Federal 
Government has moved in and taken the water itself, and is under- 
taking to dictate to the States, or those people who have acquired 
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rights from the States, as to what they can or cannot do with the 
water. And if the Federal Government takes that water or exercises 
its right over it, as the matter now stands, the individuals have no 
way in the world to get any compensation. 

Mr. Davis. That is right. 

Mr. Rocers. Now, as I see it, Judge, and with your vast knowledge 
on this problem, I want to make one observation about the Grand 
River case, in which the Court of Claims apparently treated this as a 
nonnavigable stream. Now, if they had started out from the premise 
that this was a navigable stream, the result would have been different; 
would it not? 

Mr. Davis. Thatisright. It would, very definitely. 

Mr. Trices. May I make a comment in connection with your ques- 
tion ? 

Mr. Rogers. Yes. 

Mr. Trices. This is confused by a lot of different decisions under 
a lot of different circumstances, and in some cases compensation has 
been granted and in others it has not. But the key issue here is: 
What is the position of the Federal Government as represented by the 
Justice Department ? 

I would like to read a paragraph from the 1956 Senate hearing 
record found on pages 244 and 245 in which Senator Kuchel asked: 

Is it, then, the position of the Department of Justice that under Supreme 
Court interpretation the exercise of a navigational servitude which might deny 
to a landowner all his water rights is not subject to any payment by the Goy- 
ernment to him, because he took that water right originally subject to that 
servitude? 


Mr. Ranxin replied: 
That is the position of the Supreme Court. 
Senator Barrett asked: 


Even though the State law recognized his water right? 

Mr. RANKIN. Yes. 

Senator Barrett. And even though the Congress says in the exercise of its 
constitutional power that the Government shall compensate him for that water 
right? 

Mr. RANKIN. No. If you add that last, that is a different factor. 

In other words, Mr. Rankin, the responsible official of the Depart- 
ment of Justice, is saying that as the law stands now, if the Federal 
Government takes a water right from an individual on a navigable 
stream, it does not have to pay compensation, but that the Congress 
may provide for the payment of compensation in those circumstances. 

Mr. Rogers. And, Mr. Triggs, as the matter stands, as the Federal 
Government decided to expand the navigation facilities of any stream 
on which they have navigation accepted and recognized in the natural 
flow of the stream, they could infringe upon the rights of the people 
who own water rights that did not interfere with the Federal Gov- 
ernment’s easement in the first instance insofar as the natural flow of 
the stream is concerned, and take those rights away from the individ- 
uals without compensating them for it ? 

Mr. Trices. Without compensation ; yes, sir. 

Mr. Rocrrs. Mr. Haley, do you have any questions? 

Mr. Hatry. I have no question, Mr. Chairman, but I want to join 
with the chairman in commending the gentlemen who represent this 
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at organization, appearing here today, and giving us the benefit 
of their advice and counsel. I am very happy to see that other people 
and other parts of the country other than one particular part of this 
country have begun to wake up to the fact that this bureaucratic 
control that we have here in Washington, unless you do something to 
check it, is going to take away not only your property rights, but it 
is oing to take away your individual rights. 

am 1 glad to see that the people of the great Western States recog- 
nize that in States rights you have something here where you should 
be in here trying to help the other parts of the country maintaining 
the State rights ‘that are nec essary to them. I assure you that I for 
one will continue to protect the r ights of the people of other parts of 
the country, because I think that is the American way of doing things. 

Mr. Rogers. Mr. Saylor? 

Mr. Sartor. I would like to also commend these three gentlemen 
and their organization for the statement that they have presented to 
us. 

Dr. Davis, you have pointed up by your comments just how par- 
ticular this committee must be in dr: afting legislation if we are going 
to get around the Department of Justice, ‘because in the Santa Marga- 
rita case, Where we thought we were doing just that, a representative 
of the Department of Justice went out, in judging and interpreting 
the offer which was made pursuant to the law that was passed in the 
Santa Margarita case, and said that the Justice Department was per- 
fectly willing to offer the water district out there one-half of nothing, 
ae than give them any water at all. 

There is another case Which has come to my attention, which does 
not have to do with water rights, but it happened, I think, Judge, 
while you were down in the Interior Department. And I think it 
might have some bearing on the authority of Congress to convey or 
authorize the various States to assume jurisdiction that they did not 
heretofore have. That is the act which is known as Public Law 280 
of the 83d Congress, which conferred jurisdiction on the several 
States with regard to criminal offenses, the civ causes of action aris- 
ing on Indian reservations within the States. I do not know whether 
you remember that or not, but in your discussion of the law, it came 
tomy mind that even in the statutes admitting those States to the 
Union, the Federal Government retained jurisdiction over civil and 
criminal actions on Indian reservations. And the Department of 
Justice and the Department of Interior apparently have concurred in 
the fact that it was perfectly all right for Congress at a later date to 
authorize the States to change the Constitution and to change the 
admission laws. 

Now, certainly, if we can do that, under the provisions of the Con- 
stitution, we can certainly give to the States the right to control the 
water within their jurisdiction. That also is a matter that I think 
might lend a little support to the arguments that you have given 
here. 

I certainly appreciate the tremendous work that you have done in 
bringing to our attention all of the provisions of the Federal laws, 
recognizing the State laws in connection with water rights. 

Mr. Hater. Judge, this may be a little away from what we are on 
right here at the moment, but let me ask you this. Would it be help- 
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ful if we had legislation defining what is a navigable stream? Would 
that help the situation any ? 

Mr. Davis. That would help it a very great deal, Mr. Haley. It js 
a very, very tricky subject, as we know. It is a thing you just cannot 
sit here and draw a bill about. It requires a lot of study. But I think 
as I read these cases, it is fully within the power of Congress to de. 
termine navigability. Certainly it is within the power of Congress to 
abrogate its jurisdiction over navigability, over large areas of the 
United States. 

Now, in this 7’ win City case, which I know the chairman is familiar 
with, the court there simply said, We will not pass on the question of 
navigability. ‘That is a matter for the Congress to determine, be- 
cause it involves engineering policy questions and all sorts of things, 
and navigability is not a judicial question. Therefore, I assume it js 
a congressional question, and a thing the Congress could go into, with 
respect to navigability. 

On the other hand, I would be the first to concede that the Congress 
cannot give away its power to control navigation. It is vested with 
that power in the Constitution, and that is that. 

On the other hand—and again I am just speculating, because none 
of us know—I would imagine that this doctrine of streams within 
streams within streams, by which we get clear to the Rocky Mountains, 
under the theory of navigation, building things that affect the navi- 
gability of the lower Mississippi, more than 2,000 miles away, might 
be a little tenuous. And I would suspect that the Congress might 
step into some situations like that and say that as to those rights they 
are considered vested, and they will be compensated if they are taken. 
As to the projects, we and we alone, as Members of the Congress, will 
expressly provide when we will assert this power. 

In other words, if there was a general statute requiring compensa- 
tion for the taking of rights which would otherwise be valid under 
the laws of the States, then, even conceding the power of Congress 
under the navigation clause, at least when that was exercised the local 
people would have the opportunity to know, while the bills are pend- 
ing, What is about to be done. I suspect that they would be down here 
in droves, and I expect the Congress would provide compensation. 

And it is a very interesting thing that the Congress, all the way 
through, have been very susceptible to the protection of local interests. 
Time and again, these acts have provided for compensation. 

That brings me around to another thing I wanted to mention, that 
was mentioned the other morning. The court has said repeatedly 
that. we are not going to question the declared purposes of Congress. 
If they say this is in the aid of navigation, no matter how tiny the 
stream may be, it is not our province, in the judiciary to question that. 
And there are a lot of these cases that frankly I do not think would 
have ever gotten by the courts if it were not for that recital in the 
preface to the bill, in which we have recited everything but the kitchen 
sink, if I may say so. We have recited the commerce power and the 
war power and the general welfare. That covers a multitude of 
things which are still as yet unexplored; but once the court held, 
which they did, as you know, some years ago, that the welfare power 
was a grant of power to the Congress, the Congress can substantially 
do anything under the welfare clause. 
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Now, in the drafting of the bills which come through this commit- 
tee,” somebody might put a microscope on a lot of th: ut prefatory lan- 
guage and say, wait a minute. This is a perfectly meritorious thing, 
but ‘really are we doing it in the interests of navigation, being honest 
about it, or aren’t we? Are we really doing it for the general wel- 
fare? Is it really an exercise of the war power? Or ‘did we just 
draft it that way because a bill drafted many years ago indicated that 
that was the way to do it ¢ 

Mr. Rogers. Judge Davis, is it not a fact that all of these matters 
that you recite could be cured by the proper use of the right of emi- 
nent domain ? 

Mr. Davis. I think that is true in every single case. 

Mr. Sayvor. One other question, Judge. 

Do you feel that the same provisions ‘of a bill which this committee 
would enact should apply to ground water as well as underground 
water ! 

Mr. Davis. Yes, I think so. I do not see any reason why not. 

Mr. Sayrvor. That is all, Mr. Chairman. 

Mr. Rogers. Mr. Sisk? 

Mr. Sisk. Mr. Chairman, I wish to commend these gentlemen on a 
very comprehe nsive presentation here this morning of their position. 

I have just two or three general questions that { would like to ask. 
and these have already been explored by some other witnesses earlier 
in the week. 

This leads to this thought, as to the reason at this time, and for the 
past few years, for this grave concern on the part of people with ref- 
erence to Federal usurpation of the waters, and the thing that I have 
in mind here is for example a statement made by the ‘Governor of 
Texas and read in the committee hearing, I believe, either yesterday 
or day before yesterday by the Honorable Price Daniels of Texas, in 
which he indicates a strong support of some type of legislation pro- 
tecting a State’s rights in the appropriative use of water. But he 
goes on, and he says, and I quote: 

One could not ask for better cooperation than Texas is receiving from the 
Corps of Engineers, the Bureau of Reclamation, and the Soil Conservation 
Service. Each of these agencies are complying with applicable State laws gov- 
erning the appropriation, distribution, and use of State water. 

Then he goes on paying further compliments to these agencies. 

I believe the gentleman from Colorado, Mr. Chenoweth, a couple of 
days ago, asked a question with reference to the sudden rise of con- 
cern. Let me ask you gentlemen: Is primarily your concern based 
not upon acts necessar ily by sureau of Reclamation and the Corps 
of Engineers, and so forth, but upon interpretations and statements 
by the ‘Dep: urtment of Justice / 

Mr. Triees. I think in large measure what you say is true. Weare 
disturbed by the longrun implications of a few cases, many of which 
the Justice Department has been involved in, and particularly the 
contentions of the Justice Department in a recent case, the Santa 
Margarita case, in which, if I may read just a paragraph, it is 
asserted— 

Mr. Sisk. Being from California, I am very familiar with the 
Santa Margarita case. 1 realize the implications of this case. But 
it was cited here this morning, I believe, in your statement, or if not 
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in your statement in an earlier statement, that the Congress, for 
almost a hundred years, has cited time after time—and I think jn 
some 20 or 30 specific instances—that State law shall be followed with 
reference to the appropriative use of water. 

The thing that I am concerned with is: Just how much further do 
we have to go, after we have reiterated and stated and restated the 
theory which I understand we are all concerned about here this 
morning ? 

Now, I am just curious as to what is going to be the benefit, let us 
say, of another statement. Or do you think we should go far beyond 
any statement which has been made? , 

Mr. Trices. This is an awfully good question. 

Mr. S1sk. I mean: Why have these statements before been, let us 
say, ignored by the courts or by others? Or why do you think they 
have been ? 

Mr. Tricas. I think generally speaking they have not been entirely 
ignored. They have been generally adhered to by the agencies and 
by the courts. But we now run into a situation where a few holes 
have been found by the courts, by Justice, the reserved land, the fact 
that licensees under the Federal Power Commission do not have to 
comply with State law, and a couple of other holes that have been 
found in the long-established traditional concept of State authority, 
And it is these holes that I think H.R. 5555 would plug up; although 
I will freely grant you that until the courts adjudicate the language 
nobody can be sure what any statute might mean in this field. 

Mr. Sisk. Mr. Butler, did you wish to make a comment ? 

Mr. Buruer. Mr. Sisk, I believe that most of these laws we talk about 
to protect State water rights are only a part of another law, just one 
part of something, like the Desert Land Act. What we are proposing 
here is one act which says in so many words that, “This is what is to 
be done.” I do not believe we have it in any other legislation. 

Mr. Sisk. I am completely in sympathy with the theory of the 
States rights with reference to the appropriative use of their waters. 
I think we are generally in agreement with this objective. The thing 
I am attempting to examine here is how we are going to reach that 
objective. 

Now, for example, on page 14, you start with a list of the recom- 
mendations of the Farm Bureau. And your first recommendation is 
that the authority of State governments to regulate the use of water 
flowing from or through both reserved or withdrawn Federal lands 
should be the same as the authority of State governments to regulate 
the use of water from other Federal lands. 

Now, what is your interpretation of the present position of the 
States with reference to the regulation of the use of waters flowing 
from Federal lands, separate and apart from that reserved or with- 
drawn? Because I understand the position there is in a sense brought 
about by the Pelton Dam. 

Mr. Trices. Yes. Well, as we understand the present state of the 
law with respect to water flowing from lands that are not reserved or 
withdrawn lands: The State governments continue, under the law as 
it now stands, to have authority to regulate their use. That is - 
vided they are not navigable. As soon as they reach a point where 
they could be considered navigable under the law as it now stands, 
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apparently there is a navigational certificate of the Federal Gov ern- 
ment that still would permit the Federal Government to come in for 
navigation purposes and prevent the application of State law in a 
specific case. 

Mr. Sisk. Of course, if the stream be truly navigable, as a practical 
matter, as you and I would understand it, of course we know, as a 
constitutional matter, that there is no question involved there. 

So, then, it comes down to the suggestion by the gentleman from 
Florida a little bit ago, and by others, of course, that the possibility 
of a definition of a navigable stream might be a big answer, then, to 
some of these problems. Ts that right ? 

Mr. Trices. It would certainly clear up a lot of very confused situa- 
tions. 

Mr. Sisk. Now my reasons for referring to these recommendations 
here had to do with some of your comments with reference to the 

various bills before us. I have a very definite theory that we have 
to crawl before we can walk. And maybe a half a loaf is better than 
no loaf, if you know what I mean. 

Of course, it is my understanding that you are in a support of 
H.R. 5555. Now in your comments regarding H.R. 4567, you ap- 
parently agree with reference to section 1, as ‘it weld take care of 
your recommend: ation No. 1 in your statement; is that correct? 

Mr. Triccs. Yes, sir. 

Mr. Sisk. But your objections to H.R. 4567 have to do with the 
modifying clauses in section 2; is that correct ? 

Mr. Trices. It would not be ex: ictly correct to say that we are op- 
posed to II. R. 1567, because it does accomplish one very important 
objective. We ‘e feel that there are some other objectives that need 
to be accomplish ed and should be accomplished at this time. The 
junior Senator from your State has often been quoted as saying: 
“Water laws should be built one fence pole at a time.” The only 
trouble with that is if somebody is pulling up poles at the other 
end faster than you can plant new poles, you are not making any 
progress. 

Now we do have some reservations with respect to section 2 of H.R. 
4567 as outlined in our statement that we could review, if the com- 
mittee wanted to take the time. They might contain some implications 
that it would be difficult to know what they might mean in some future 
court cases. 

Mr. Sisk. I will reserve the balance of my time, Mr. Chairman. 

Mr. Cuenowetnu. Mr. Chairman, I want to also commend the wit- 
nesses on one of the finest documented statements I have ever seen 
presented to any committee. 

Judge Davis, we had before us yesterday Mr. Morton, the Assistant 
Attorney General, who said that they have no objection to H.R. 4567, 
recognizing as a fact that some legislation is necessary to clear up the 
confusion which the Pe/ton case and other decisions have caused. But 
he stated that the Department of Justice has no intention whatever, 
and never has had, of attacking any State water decrees, or to u set 
any water rights which have been decreed by the courts of the various 
States. 

Now is that not our main problem here? We want to protect the 
water rights which are now in existence in our Western reclamation 
States. Is that not what we are seeking to do here? 
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Mr. Davis. That is exactly what we are seeking to do. 

Mr. Cuenoweru. H.R. 4567 would do that, and it looks like we 

can get some support for it. 

I realize in your statement you want to go much further, and I do 
not question the desirability of doing so. ‘But what is the main pur- 
pose of this legislation and the reason for these hearings? Is it not 
to protect these water rights which are now vested in individuals in 
our Western States? 

Mr. Davis. That is the whole purpose of it. Of course, the ques- 
tion is how far you can go. And there is some merit—I think every- 
body recognizes ‘that—in what Mr. Sisk says, about taking things a bite 
at a time ‘instead of trying to swallow it all at once. This bill, TLR. 
4567, does amount to a reversal of the Pelton opinion and does in the 
Western States go a long way toward settling this matter of the doubt 
of these water rights, In does, I suppose, a great deal in Colorado, 
You have a tremendous lot of land in Colorado. And I suppose under 
that Pelton decision—or I should not say under the Pelton decision, 
but under the implications that people think they draw from the ] Pelton 
decision—it could be that half the water that comes down the Big 
Thompson River, for instance, is U.S. water, and they can do as they 
please with it. 

Mr. Cuenowernu. I think it was stated that it was a collateral issue 
entirely. Regardless of whether it is or not, it will be admitted that 
there should be some legislation to clear up the confusion. 

Mr. Davis. This bill fixes that part of it. There is no doubt about 
it. But there are other problems involved, and a lot of them that are 
not covered by this type of bill. 

As, for instance, there are some situations in California, where you 
have gone in and built a Federal project, maybe reclamation, maybe 
just a flood-control project. And you have disturbed vested water 
rights, what we thought were vested water rights, below that project, 
and you have said to them, “Well, after all, we are storing this water, 
and you will actually be the beneficiary more so than before.” I do not 
know whether the fellow has any complaint or not. But somehow or 
other, he ought to have a chance to litigate that. And if he is damaged, 
he ought to be paid. 

Mr. CHenowertH. Well, H.R. 4567 would remove what we referred 
to yesterday as the sword of Damocles hanging over the head of any 
person who holds a water decree. Cert: uinly it would remove the 
present apprehension which exists. 

Mr. Davis. That holds a water decree to which flowage off of public 
lands contributes. 

Mr. Cuenowern. [ want to ask you one question, Judge Davis. Do 
you know of any case where the Federal Government has sought to 
overthrow a vested right which has been dec reed by a State court! 
In other words, saying, “We refuse to recognize that right. We are 
going to take the w ater. We are not going to compensate the owner. 
Our law is superior to the State law?” Has that ever been done in any 
case ? 

Mr. Davis. Usually there are such contentious feelings that it is 
useless to sit here saying they have tried to do this or th: at. In the 
Santa Margarita case, they went a long way there to override a lot of 
State laws. However, that has been mixed up with legislation, and 





they 
ton | 
the * 
of C: 

Bi 
so fa 
abou 
to sé 


hapy 
it 
the : 
perh 
wate 
we ¢ 
Fede 
refe1 
attit 
M 
oin 
. M 
M 
that 
oute: 
am. § 
mig) 
Dep: 
in th 
wou 
little 
not | 
they 
the 
it in 
way 
M 
app! 
M 
M 
infel 
thos 
he 
dou 
M 
of tl 
- he 
M 
get 1 
noni 
refet 
clea 
cuss’ 
M 
thin! 





ic 


0 
tO 


FEDERAL-STATE RELATIONS IN WATER RIGHTS 195 


they have amended their pleadings. And according to what Mr. Mor- 
ton has told me, they are now only claiming the rights secured from 
the Santa Margarita case and what any other landowner in the State 
of California would own. If that is true, the trouble is solved. 

But there are a lot of others. However, Judge, it is interesting that 
so far as I know, the Supreme Court has really been pretty solicitous 


about actually confiscating rights. ‘They have usually found some way 


tosay, “Well, you have got to p: ry for it.” That is what has actually 
hap _ 
r. CHENOWETH. In your statement, Judge Davis, you referred to 


the fact that there has been this lingering attitude or feeling that 
perhaps the Federal Government was supreme in this matter of 
water rights. Now, as | recall up to the time of the Pelton decision, 
we did not hear anything very disturbing about the attitude of the 
Federal Government taking 4 the State’s rights. What did you 
refer tof What did you mean by that reference to this long time 
attitude ? 

Mr. Davis. I am talking about a period of 30 to 40 years, at least, 
going away back. 

Mr. Cutnoweru. What caused that attitude ? 

Mr. Davis. It was a growth. And I think it should be made clear 
that all really the Justice Department is doing is asserting the absolute 
outermost claim that they can make. If I have got a lawsuit, and I 
am suing you, I will allege anything I can possibly think of that 
might get me a verdict. I think that is largely the thing the Justice 
Department is doing. And I think they feel they would be derelict 
in their duty if they did not assert all these claims. I suspect they 
would. So it is not a quarrel with their zeal, which is, I think, a 
little excessive sometimes, maybe. But the thing that is distur bing i is 
not that all these theories have been sustained by the courts, because 
they have not. There is the theory of the Federal ownership of all 
the waters in the Western States. As you know, the court bypassed 
it in the Nebraska-Wyoming legislation, although they went a long 
way to pretty nearly say it is not true. 

Mr. Cuenowern. The waters in the western streams are pretty well 
appropriated now. 

Mr. Davis. That is right. 

Mr. Cuenowern. Mr. Morton yesterday absolutely repudiated any 
inference or implication that Justice is in any way seeking to upset 
those rights. He said they have no such intention. But he said that 
he thought legislation was necessary, in order to clear up that 
doubt and confusion which now exists. 

Mr. Davis. I think he is saying, and quite properly so, that if some 
of these rights are upset by the navigational clause, they were upset, 
as he said yesterday, i in 1789. They are not upset by what the Justice 
Department does now. 

Mr. Cuzenoweru. When you apply this to a navigable stream, you 
get into a different picture entirely, do you not? We are talking about 
nonnavigable streams, in our western reclamation States. And you 
referred to the Millikin-O’Mahoney amendment. Do you feel that 
clears up the navigability situation which we have heard so much dis- 
cussion about ? 

Mr. Davis. I think it clears it up until Congress reverses it. I 
think they could, of course, obviously, repeal their own statute. 
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Mr. Cuenoweru. At least, it was a step in the right direction. 

Mr. Davis. It was a step in the direction of stepping into a situa- 
tion to say, “Here is a case where we will not exercise the navigational 
servitude. Therefore you boys may feel secure in your irrigation 
rights.” And I think there are lots and lots of other cases where the 
same thing might be done. 

Mr. Curnowetn. Thank you very much. You have been very 
helpful and interesting witnesses. ; 

Mr. Urtiman. Just one question: How would your five-point pro- 
gram affect the authority of the Federal Power Commission to license 
projects, first on nonnavigable streams, and secondly on navigable 
streams ? 

Mr. Triees. H.R. 5555 would establish clearly the responsibility of 
the licensee to comply with State law. This, for example, would have 
required, in First Jowa, that the applicant licensee should obtain the 
approval of the State of Iowa for the diversion that they had proposed. 
It would have reversed the decision, as we understand it, in 7akoma, 
in which the Supreme Court held that a licensee did not have to 
comply with State law, such State law being designed to prevent the 
destruction of the salmon runs. State law did not give the municipal- 
ity any authority to condemn State land. But the municipality was 
given this authority by the Supreme Court. 

Mr. Uruiman. What you are saying is that it would not interfere 
with their right to license the projects but it would merely require 
the licensee to live up to State law. For instance, in a project on the 
Snake River in Washington, between Idaho and Oregon, would it, 
in your opinion, require additional licensing on the part of both 
States affected, in order to become valid ? 

Mr. Trieas. In the Hell’s Canyon case, if this bill, H.R. 5555, had 
been in effect at the time, I would think that in addition to getting the 
license from the Federal Power Commission, the Idaho Power Co. 
would have had to obtain a license from both Idaho and Oregon. 

Now, Congress can always provide otherwise in a specific case, 
This runs to the burden of much that we are trying tosay here. There 
is no question but that the Federal Government’s authority with re- 
spect to a navigable stream is paramount. But there is also no 
question, we feel, that the Federal Government may voluntarily re- 
strict the exercise of its authority, just as it did in the O’Mahoney- 
Millikin amendment. And in those rare cases where State and Fed- 
eral authorities do not agree, as to what should be done with respect 
to the waters of a specific stream, we feel that State law should prevail 
unless Congress, exercising its superior navigational authority, de- 
termines otherwise. But we do not feel that the authority to exercise 
the navigation power should be vested in some official buried in some 
agency of the executive branch. It should be vested in Congress. 

Mr. Uriman. I would like to pursue another question. Do you 
think if H.R. 4567 had been in effect at the time of the Pelton decision, 
the Pelton decision would have been otherwise ? 

Mr. Trices. That would be our interpretation. It would have 
affected the Pelton decision. It would not have affected First Iowa, 
Takoma, or Hawthorne. 
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Mr. Uttman. You think the Pelton decision could have been won, 
as implied here, on other arguments, if they had not chosen to plead 
it on the basis of this particular argument ? 

I realize this is a very hypothetical thing, and I am not going to 
pursue it. 

Mr. Rogers. Mr. McGinley ? 

Mr. McGintey. I have no questions, Mr. Chairman. I just want 
tothank these gentlemen for their splendid testimony and welcome Mr. 
Clarence Davis, my fellow Nebraskan, to the committee. 

Mr. Morris. I want to commend the gentlemen for their very fine 
statement. 

Mr. Rocers. The subcommittee will stand in recess until 2:30 this 
afternoon. 

(Whereupon, at 12:15 p.m., the committee recessed, to reconvene 
at 2:30 p.m., the same day.) 


AFTERNOON SESSION 


Mr. Rocers (of Texas). The Subcommittee on Irrigation and Rec- 
lamation will come to order for the further consideration of the pend- 
ing bill. 

The next witness on the list is Mr. John R. Clayton of Colorado, 
representing the National Reclamation Association. 

Mr. CLayron. Mr. Chairman, if you please, I would like to exchange 
my time with that of Northcutt Ely of California. He is due out in 
California tonight, and he asked if he could take my place. And I 
will take his, then. 

Mr. Rocrers. Without objection, it is so ordered. 

Mr. Northeutt Ely of the American Public Power Association. 

And as | understand it, representing the State of California, also? 


STATEMENT OF NORTHCUTT ELY, ON BEHALF OF THE DEPART- 
MENT OF WATER RESOURCES, STATE OF CALIFORNIA 


Mr. Exy. Yes, sir. 

Mr. Chairman, this statement is on behalf of the Department of 
Water Resources of the State of California. 

My name is Northcutt Ely. Iam a lawyer with offices in the Tower 
Building, and a member of the firm of Ely, McCarty, and Duncan of 
Washington, D.C. 

This statement relates to H.R. 4567, a bill to provide that with- 
drawals or reservations of public lands shall not affect certain water 


rights. 

Mladiticn which will reduce the areas of conflict and uncertainty 
between Federal and State laws relating to water resource development 
is desirable. 

It appears that the Federal departments are now in agreement on 
proposed legislation which will operate in at least one of these areas. 
This draft is annexed to the Interior Department’s report on H.R. 4567 
by Mr. Aspinall, a bill to provide that withdrawals or reservations 
of public lands shall not affect certain water rights. 
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Section 1 of H.R. 4567 and the departmental draft contain this major 
provision : 

The withdrawal or reservation of surveyed or unsurveyed public lands, hereto. 
fore or hereafter established, shall not affect any right to the use of water acquired 
pursuant to State law either before or after the establishment of such withdrawal] 
or reservation. 

The Federal departments are to be commended for their support 
of this declaration. It reverses the position taken by the United 
States in Arizona v. California, U.S. Supreme Court, No. 9 Original, 
October Term 1959, as stated in the rebuttal brief filed by the United 
States June 30, 1959, before the special master in answer to the briefs 
of Arizona, California, Nevada, New Mexico, and Utah. Point 1 of 
that Government brief stated : 

By withdrawal of lands from the public domain and reservation thereof for 
Federal purposes the already existing right to use unappropriated appurtenant 
waters is insulated against appropriation under local laws. The quantum of the 
right so reserved is at least the quantity of water “necessary for the beneficial 
uses of the Government property.” The right is not limited by past use and is 
not lost by nonuse. 

The position so recently asserted by the Department of Justice 
was a sword of Damocles hanging over every ap} propriative water 
right initiated after the creation of any Federal reservation or with- 
drawal anywhere on the same stream system, throughout the West, 
even though the withdrawn land had stood idle during many years of 
diligent development of the imperiled private lands elsewhere on that 
stream system. The argument went much further than the Pelton 
Dam decision, Federal Power Comm'n v. Oregon (349 U.S. 435 
(1955) ), cited in its support. The proposed legislation, to a large 
extent, insulates against. the threat to western water rights found in 
that decision and the Government’s position in Avizona v. California, 

Section 2 of the measure on which the Federal departments are 
agreed is a statement that nothing in the act shall affect seven sub- 
jects. These are: 

(1) Existing acts of Congress “requiring that rights of the United 
States to the use of water be acquired pursuant to State law, to _ 
extent that such provisions are otherwise applicable” (sec. 2(1)) 
This is a desirable provision. We have found 36 such Federal statutes 
so far. They are annexed, as an appendix. Doubtless there are 
more. They represent a consistent line of congressional policy since 
1866. Of these, perhaps the most important are sections 7 and 8 of 
the Reclamation Act of 1902. Annexed as an appendix is a memo- 
randum submitted by the Interior Department to the U.S. Supreme 
Court. “gh 19, 1950, in United States v. Gerlach Live Ntock Co. 
(339 U.S. 725 (1950)), at the Court’s request, giving the history of 
the Reclamation Bureau’s uniform practice of imiti: iting or purchas- 
ing water rights under State law, on both navigable and nonnaviga- 
ble rivers, by name. This memorandum is referred to particularly 
in Mr. Justice Douglas’ concurring opinion. 

(2) Provisions of international treaties (sec. 2(2)). No one sug- 
gests possible conflict between Federal withdrawals referred to in 
section 1, or State-law appropriations, and the provisions of inter- 

national treaties, but the proviso is unobjectionable. 

(3) Rights of the United States or any State under interstate com- 
pact or judicial decree (sec. 2(3)(a)). No possible conflict between 
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section 1 and any compact or decree is visible, but the disclaimer is 
not objectionable. 

(4) Obligations of the United States to Indians or Indian tribes, 
or any right owned or held by or for Indians or Indian tribes (sec. 
2(3 )(b)). This is a sensitive subject in every Western State. But the 
language is clear that the act is not to be construed as “affecting, im- 
pairing, diminishing, subordinating, or enlarging any such rights or 
obligations, >and on that basis isa fair disclaimer. 

(5) Any water right ee acquired by others than the United 
States under Federal or State law (sec. 2(3)(3)). This is a fair 
rovision. 

(6) Rights to any quantity of water used for governmental pur- 
oses or programs from January 1, 1940, to the effective date of this act 
(sec. 2(2)(4)). The reason for this prov ision is not apparent, and 
comment on it is withheld pe nding clarification. 

(7) Any right hereafter initiated by the United States under act of 
Congress or State law “when such right is initiated prior to the ac- 
quisition by others of any right to use water pursuant to State law.” 
This appears to be a commendable endorsement of the principle of 
priority Ms appropriation. 

H.R. 4567 covers one of the sources of trouble between Federal and 
State laws in water matters, the friction arising from the existence of 
Federal withdrawals and reservations in jurisdictions where priority 
of appropriation is the recognized basis of other water rights. It 
is recognized that there are other areas of dispute. To the extent, 
however, that agreement has been reached, evidenced in the draft of 
legislation which accompanied the Interior Department’s report on 
H.R. 4567, this progress ought to be translated into legislation. 

That, your honor, concludes my statement on behalf of the State of 
California. 

Mr. Rocers. Let me ask one question. You pointed out that it 
treats one facet of this problem. There is no question but that we do 
have a number of other problems insofar as the result of these cases is 
concerned. That is correct, is it not? 

Mr. Ery. That is my personal view, yes, sir. 

Mr. Rocrers. And the adoption of the proposed act to which you 
addressed your remarks would not completely solve the situation, 
even in the western reclamation States, would it? 

Mr. Evy. Again, I personally agree with you. My responses, of 
course, are my own, and on my own responsibility, as a lawyer, but I 
am sure you are correct. There are other fields of conflict, and the 
problem is whether to solve them insofar as agreement has been 
reached or postpone the accomplishment of this objective, which seems 
to be one we can reach, to the accomplishment of a broader one. 

Mr. Rogers. One thing I have in mind is the fact that in one of the 
western reclamation States, that is, in Texas, the fact that the land 
must have been impressed with the public land status at one time would 
simply discriminate, let us say, against Texas, because any act that 
the Federal Government wanted to take with regard to lands that 
they own in that State would be different from the limitations that 
would be upon them in those States where the lands were public lands. 
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Mr. Exy. Mr. Rogers, I am impressed by your point. It relates 
to one made yesterday by way of a question to a Government witness: 
How about acquired lands, because the lands owned by the United 
States and Texas are necessarily acquired lands. Asa matter of fact 
there are some 50 million acres carried on the Government books in 
the status of acquired lands. 

The Federal Power Act defines reserved lands to include acquired 
lands. That is a definition solely for the purpose of that statute. If 
you wish to be sure that section 1 of H.R. 4567 applies to acquired 
lands, I think it might be desirable to say so. I am not sure that the 
definition in the Federal Power Act would be applicable to this pro. 
posed statute. 

Mr. Rogers. Mr. Rutherford, any questions ’ 

Mr. Chenoweth ? 

Mr. Cuenowertu. It is always a great pleasure to see you before 
this committee, Mr. Ely. 

Mr. Exy. Thank you, sir. 

Mr. Cuenowern. And your statements on water matters are al- 
ways instructive and of great help to me personally and I am sure 
to the other members of the committee. 

Mr. Exy. Thank you, Judge Chenoweth. 

Mr. CHEeNowetru. We recognize your extensive knowledge of this 
subject, and your long experience. 

Prior to the Pelton decision, did you recognize any hostility on the 
art of the Federal Government toward State water rights? Did you 
etect any efforts toward supplanting vested water rights in the 

Western States? It seems to me the first I heard of this was after the 
Pelton Dam decision. ‘Then this apprehension rose, and it has con- 
tinued, and has increased over the years. I think everyone recognizes 
now that some legislation is in order. Do you feel that, that there 
should be some legislation ? 

Mr. Ety. Yes, I do, Judge Chenoweth. 

Mr. CuEenowetH. I was interested to know when you first detected 
this attitude, if there is such an attitude, to supplant vested State 
water rights with a Federal interest. 

Mr. Exy. It is a very old problem. The Barrett bill, in fact, had 
been pending for some time before. 

Mr. Cuenoweru. That was introduced after the Pelion Dam deci- 
sion, was it not? 

Mr. Et. No, it was before the Pelton Dam decision. 

Mr. Cuenowern. It did not receive much publicity prior to the 
decision. 

Mr. Ety. This is an old and recurring problem, and it comes to 
public attention in waves of concentration. There are, as I say, at 
least 36 statutes on the books on this subject. Each of them is 
prompted by concern arising at that time. 

Mr. CuEnoweru. These statutes deal with what? 

Mr. Ey. With the general problem of State and Federal water 
rights. 

{r. Cuenowetu. These have in mind States rights, the protection 
of the States. 

Mr. Exy. I think it would be useful if we were to have that compila- 
tion in the record. 
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Senator O’Mahoney transmitted to you a list of statutes which he 
in his letter of transmittal the other day said was an expansion of one 
I submitted to the Senate committee 3 years ago. At that time we 
found 16 State statutes that recc ognized State water rights in some 
form or another. Since that time we have expanded the | list to 36. I 
have no doubt there are more, but at least this gives a very compre- 
hensive grouping. 

Mr. Cuenowetu. The congressional trend is very obvious, then. 

Mr. Ey. All in one direction ; yes, sir. 

Mr. Curnowetn. Do you know of any instance, Mr. Ely, where the 
Federal Government is now making an attack on decreed State water 

rights ¢ 

Mr. Ety. There may be, but I am not familiar with it. But the 
United States in the pending case of Arizona v. California in the 
clearest terms disclaims the validity of private or State-created 
water rights in the Colorado River as a navigable stream and declares 
that all ‘Tights are depe ndent upon contracts with the United States 
made under the provisions of the Boulder Canyon Project Act; the 
implication being that until the enactment of the Project Act in 1928 
there were no valid State-created appropriative water rights, or, if 
there were, they were somehow either cut off or merged into the struc- 
ture of Government contracts, presumably on a basis of parity with 
other rights claimed under similar contracts by newcomers to the 
stream. 

The position is first, that you must find a Federal statute which 
recognizes the water right; sec aaa that the only statute prior to the 
Boulder Canyon Project Act which the States can look to is the Desert 
Land Act or its successors, but these do not relate to navigable 
streams. And if that doctrine should be sustained, Judge Chenow eth, 
as was indicated by Chairman Rogers’ questions to another witness, 
there are virtually no streams in the United States that are not either 

navigable or tributary to navigable streams and hence all are covered 
by that doctrine. 

Mr. Cuenowetu. Is this legislation, then, an issue in the California- 
Arizona suit, or of some importance to that controversy ? 

Mr. Ey. The Federal legislation recognizing State water rights? 

Mr. Cuenowern. Yes, the legislation we are dealing with now. 

Mr. Ery. Yes, sir. The document that I have available here is an 
appendix to the rebuttal brief of the California defendants. 

Mr. Rogers. If the gentleman will yield, I believe that is a matter 
of record now by Mr. Hosmer. 

Mr. McFarianp. Mr. Hosmer has included that in the record as 
part of his statement. 

Mr. Cuenowreru. That is all, Mr. Chairman. Thank you. 

Mr. Rogers. Do you have any questions, Mr. Saylor? 

Mr. Savor. I would just like to say it is always a pleasure to see 
our good friend here before us as a witness. 

Mr. Ey. Before concluding on behalf of the State of California, 
I think it may be helpful for the committee to have in its record— 
prnape you already have—the memorandum from the Bureau of 

eclamation to the U.S. Supreme Court in the Gerlach case, which 
specifies the prac tice of the Bureau in either acquiring existing water 
rights under section 7 of the Reclamation Act established under State 
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law or initiating and perfecting water rights under State law on both 
navigable and nonnavigable streams. This is an extremely interesting 
memorandum referred to by Mr. Justice Douglas as disposing, from 
his viewpoint, of the question of whether or not the reclamation law 
in its requirement that water rights be acquired pursuant to State law, 

was applicable to navigable streams. Thirteen nav igable streams are 
identified by name in this memorandum. 

Mr. Rocers. How long is that memorandum, Mr. Ely? 

Mr. Ey. This is 35 pages long. 

Mr. CuenowetH. What was the holding of the court? 

Mr. Exry. The Supreme Court in the Gerlach case held that water 
rights in the San Joaquin River in California, riparian rights under 
State law, were compensable when taken by the United States in con- 
sequence of the construction of a dam under the Central Valle »y Au- 
thority Act, notwithstanding the fact that the San Joaquin River was 
navigable. 

Mr. Rogers. Without objection, the document concerning United 
States v. Gerlach Livestock Company will be included in the record at 
this point. 

(The document referred to is as follows :) 


CALIFORNIA DEFENDANTS 
ExHIsit No. 4072 


Admitted: Aug. 18, 1958 
Tr. 20,962 


[Identified as Special Master’s Exhibit No. 9-A, Aug. 9, 1957, Tr. 12,073.] 
UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF RECLAMATION 


WASHINGTON 25, D.C. 
Memorandum Apr. 19, 1950 
To: Solicitor 
From: Commissioner, Bureau of Reclamation 
Subject: United States v. Gerlach Livestock Company 

On April 4, Ralph Boyd, an attorney in the Lands Division, Department of 
Justice, made an oral request for information, particularly with respect to what 
the administrative practice has been, which may assist the Solicitor General to 
supply the information asked for by the Supreme Court in the following note 
to him: 

“My dear Mr. Solicitor General : 
“Re: United States v. Gerlach Livestock Company 
“The Court desires to be advised whether the Secretary of the Interior in 
the construction of irrigation projects has construed section 8 of the Recla- 
mation Act of 1902 to inelude rights in navigable as well as nonnavigable 
streams and has proceeded under section 7 to acquire those rights. 
“Mr. Boyd has been informed by telephone of the Court’s request. 
Yours truly, 
Charles Elmore Cropley, Clerk 
By H. B. Willey, Deputy” 

I note that the Court’s request, referring as it does to the Gerlach case which 
involves the waters of a stream system lying wholly within one State is limited 
to the construction given in practice by the Department of the Interior to section 
8 of the Act of June 17, 1902 (32 Stat. 388), in instances involving navigable 
waters and that it goes to the use by the United States of those waters for 
irrigation, not for power or other purposes. I point this out in order to make 
it clear that I do not understand the Court’s inquiry to involve the somewhat 
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different and probably broader question of rights in interstate streams or rights 
for purposes other than irrigation—issues which at some later date may arise 
under this same section of the Reclamation laws—and in order that some of the 
examples hereafter given may be appraised with an eye to this issue as well as 
to navigability. 

The Department of Justice is familiar with Assistant Attorney General Camp- 
pell’s opinion of February 6, 1905, in California Development Company (33 L.D. 
391), which was approved by Secretary Hitchcock. In this opinion, at page 405, 
it was said : 

“One element which the California Development Company undoubtedly 
considers of great importance in estimating the value of the property to be 
sold by it, is the claimed right to divert 10,000 cubic feet of water from the 
Colorado River. If the recognition of its claim as a valid right is involved 
in the approval of this transaction by the Secretary of the Interior, such 
approval should be withheld. The Congress has control over navigable 
streams and the waters thereof. No claim based upon appropriation of 
such waters for irrigation made without the sanction of Congress should 
be recognized by this Department as valid. Claims to the water of such 
a stream asserted under the law of a State must be adjudicated in some 
other forum. This Department not having jurisdiction to decree the validity 
of such a claim as that presented here should not do that which would 
necessarily involve the hypothesis of its validity. It seems that claims 
already made under state and territorial laws cover several times over all 
the waters of the river. If these claims can be sustained and enforced 
the navigation of the river would be utterly destroyed and all plans now 
under consideration by the reclamation service, which involve the use of 
water from this stream, would necessarily have to be abandoned. The 
Department of Justice is of opinion, as shown by the report of April 8, 
1904, on H.R. 13627, that such claims cannot be sustained. In the case of 
the California Development Company, however, the appropriation has been 
acquiesced in by the federal government and by reason thereof the claimants 
have secured a certain standing entitling them to equitable consideration 
and, possibly, to some compensation for relinquishment of its claim. The 
matter is now pending before Congress which may confirm this appro- 
priation and hence it would not be advisable to dismiss the proposed 
transaction from further consideration on the sole ground of the invalidity 
of the water right to be conveyed. * * *” 

It is significant, however, that section 8 of the Reclamation Act of June 17, 
1902, is not mentioned or considered in this opinion. The question as to 
whether the United States could assert for the benefit of a Federal project 
governed by the 1902 Act rights to the detriment of water rights being claimed 
as established under State laws was not in issue. 

In the 1913 edition of the Manual of the Reclamation Service (the first per- 
manent edition of this volume of instructions to the employees of the Service), 
the following appears under the heading “Water, Appropriation of” at page 
454: 

“1. Filings.—Before the filing of the first notice of appropriation of water 
in any State the matter of the advisability of making such filing should be 
submitted to the Director. Authority to act in the name of the Secretary 
of the Interior can be obtained by applying to the Director who is em- 
powered by the Secretary of the Interior to designate suitable persons to 
act in his behalf. When the notice has been prepared copy should be 
promptly sent to the Director and a copy: should also be submitted to the 
United States district attorney, calling his attention to the instructions of 
the Attorney General, dated September 14, 1903, providing for giving advice 
to the engineers of the Service concerning the preparation of such notices, 
and requesting any suggestions which he may have to offer in regard to 
the form submitted. The original notice, with evidence that it has been 
recorded in the proper State or Territorial office, should be promptly for- 
warded to the Director. ‘ 

“2. Navigable streams.—Congress has control over navigable streams 
and the waters thereof, and no claim based on appropriation of such waters 
for irrigation purposes made without the sanction of Congress should be 
recognized by the Secretary as valid (February 6, 1905, 38 L.D. 391).” 

Substantially similar provisions are contained in the 1917 and 1927 editions. 
Finally, in the 1938 edition the following appears (p. 362 
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“1. In general.—It is the practice of the Government to make appropria- 
tions of water from innavigable streams in accordance with the provisions 
of State law (sec. 8, act of June 17, 1902, 32 Stat. 388). In its brief in 
Wyoming v. Colorado (259 U.S. 419, 260 id. 1), the Department of Justice 
took the position that said section 8 is directory but not mandatory, and 
that the Government need not follow State appropriation laws, as it already 
is the owner of all the unappropriated water in the innavigable streams of the 
arid West. However, this point has not been passed upon directly by any 
court except the United States District Court for Nevada, which in ap- 
proving the Master’s report in the Truckee River water adjudication pro- 
ceeding, Newlands project, upheld the theory of the Department of Justice, 
The decisions of the Supreme Court in Nebraska v. Wyoming (295 U.S. 40), 
California Oregon Power Co. v. Beaver Portland Cement Co. (295 U.S. 
142), and Fo v. Ickes (300 U.S. 82), may be inconsistent with the argument 
advanced by the Department of Justice in the Wyoming v. Colorado case, 
but the United States was not represented in these three cases. Congress 
has control over the navigable waters of the United States and appropria- 
tions therefrom for irrigation must be approved by Congress (33 L.D. 391; 
sec. 25, act of April 21, 1904, 33 Stat. 189; act of March 3, 1905, 33 Stat. 
1045). In some cases water for Indian lands is reserved and is not subject 
to State law (Winters v. United States, 207 U.S. 564). 

“2. Preliminary report.—Before taking any steps toward the appropria- 
tion of water in any State, either by posting and recording notice of ap- 
propriations or filing application for permits to appropriate, full report as 
to the advisability of making such appropriation shall be submitted by the 
project superintendent to the Washington office through the Denver office. 
Such report shall be accompanied by opinion of district counsel as to the 
legal phases involved, particularly indicating the method of making ap- 
propriations of water under the State law and the obligations that will rest 
upon the United States with respect to the amount of and time for the con- 
struction necessary for perfecting its claims if the appropriation is made. 

“3. Making of appropriations.—Upon approval by the Washington office, 
notice of appropriation or other application shali be filed, recorded and/or 
posted, as the case may require, in the name of the United States of America. 
The procedure shall follow the provisions of the State law and shall be 
approved by the district counsel.” 

It will be noted the making of appropriations under the 1938 Manual procedure 
was not delegated to field officers. Washington office clearance was required. 

Subsequently, in 1944 the authority to make acquisitions under section 7 of 
the 1902 Act and to make appropriations under the procedure of section 8 of 
that Act was delegated to Regional Directors, those authorities being delegated 
as follows: 

“To authorize the appraisal or reappraisal of lands or interests therein 
and water rights, by appraisers or appraisal boards, in connection with ac- 
quisitions under the Federal Reclamation Laws; to make or approve ap- 
praisals in all cases where the amounts involved do not exceed $50,000 for 
a property in one ownership; to contract for and effect the purchase or ex- 
change of lands or interests therein and water rights at appraised 
values. * * *? 

“To initiate, prosecute, acquire and perfect water rights in the name of 
the United States, pursuant to the provisions of state law and in conformity 
with applicable interstate agreements; and to file applications, notices, 
petitions and all other documents necessary to protect, secure and maintain 
such water rights in good standing.” 

These appear in the now issued part of the Land Acquisition Manual (Volume 
XVIII) and have been published in the Federal Register. See 43 CFR 3.412 
(a) and (c). 

No formal statement of procedure or policies which are to govern the exercise 
of these delegated authorities has been made though this step has been under 
consideration for the past two or three years and will be incorporated in a 
Manual revision now being processed. Pending the issuance of such statement 
the position of the Department and the Bureau is reflected in a variety of 
reports and documents, of which the Manual is only one. And the Manual, it 
should be noted, is but a compilation of materials for internal use by Bureau 
personnel. Its materials do not have the imprimatur of the Secretary and 
cannot, therefore, be regarded as necessarily representative of departmental 
positions. 
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— 


An analysis of all cases in which the Bureau of Reclamation has acquired 
rights for its structures and works pursuant to State law or in which it has 
recognized existing uses and acquired the users’ interest by purchase or con- 
demnation in navigable or non-navigable streams could not be made in the time 
available for preparation of this memorandum. 

Upon the receipt of Mr. Boyid’s request, Regional Counsel for the seven regions 
were requested to advise by teletype of all instances in their knowledge in which 
water rights have been acquired by purchase or pursuant to State law on legally 
navigable streams or in which rights for existing or authorized projects have not 
peen so acquired on such streams. A résumé of their responses follows: 


REGION 1 


(which includes the States of Washington, Idaho, the northern half of Oregon, 
and the western part of Montana) 


The Regional Counsel made a review, in the limited time available, of practices 
with respect to making filings under section 8, 1902 Act, and in connection with 
acquisitions under section 7 of that Act. In the following tabulation the area is 
indicated by projects, the streams involved, and probable situation as to their 
navigability, the latter being indicated by this code—1, navigable; 2, navigability 
not established with finality but facts appear to support conclusion of being 
legally navigable ; and 3, probably non-navigable : 


Idaho 
Boise Project, Boise River, 2 
Boise Project, Payette Division, Payette River, 2 
Minidoka Project, Snake River, 2 
Palisades Project, Snake River, 2 
Rathdrum Prairie, Post Falls Unit, Spokane River, 2 
Upper Snake River Storage, Henry’s Fork, 3 
Montana 
Bitterroot Project, Bitterroot River, 3 
Frenchtown Project, Clark Fork, 2 
Hungry Horse Project, South Fork Flathead River, 2 
Missoula Valley, Clark Fork, 2 
Oregon 
Baker Project, Powder River, 3 
North Unit, Deschutes Project, Deschutes River, 3 
Owyhee Project, Snake and Owyhee Rivers, 3, 2, 3 
Umatilla Project, Umatilla River, 3 
Vale Project, Malheur River, 3 


Washington 


Columbia Basin Project, Columbia River, 1 
Okanogan Project, Okanogan River, 3 
Yakima Project, Yakima River, 2 
Wyoming 
Minidoka Project, Jackson Lake Reservoir, Snake River, 2 
Upper Snake River Project, Grassy Lake Reservoir, Grassy Creek, 3 


Filings for water rights have been made with respect to all of the foregoing 
projects, and it can be said generally that the practice in this region has always 
been to make filings for reclamation projects under section 8 without regard to 
the question as to whether the stream being filed on was navigable. In the 
only instances in which filings were not made, the reason for that action was 
unrelated to navigability of the stream. For example, no filings were made 
initially as to waters of the Snake River being pumped for Owyhee Project, 
but the reason for not filing was unrelated to navigability and the present in- 
tention is to make corrective filings even now. 

The Regional Counsel pointed out that the problem of stating with cer- 
tainty whether a stream is navigable in a legal sense is extremely difficult. Sev- 
eral of the streams involved may be regarded as not commercially navigable 
how because of various obstructions and diversions of water. But under tests 
of navigability commonly employed in the States in this region or as laid down 
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in the New River case, the Boise, Payette, Snake, and Yakima Rivers were in 
their original state almost certainly navigable, and, therefore, continue to be 
navigable in legal sense. All of these rivers were used commercially in early 
days for transporting saw logs. Some had other traffic. In Arrowrock Dam, 
for example, to meet log transportation problem a log chute was actually built 
into the structure. In the case of the Payette River, commercial logs rung 
have been made even within the past ten years. In the case of the Boise, 
Payette, and Snake Rivers, the State has declared these to be navigable for 
purpose of regulating fishing to points upstream from some of the Bureau’s 
principal projects (see section 36-907, Idaho Code). The Idaho Land Commis. 
sioner has dealt with the bed of the Boise River as owned by the State, that 
being on the basis of the stream being navigable. The Idaho Supreme Court 
has declared the Snake River to be navigable and the Corps of Engineers, in 
administration of Federal law requiring clearances by it as to obstructions of 
navigable waters, regards the Snake as navigable. There can be no question, of 
course, as to navigability in both legal and practical senses of the Columbia River 
at Grand Coulee Dam. 

As a general proposition it can be said that, with respect to projects enu- 
merated above, the United States has acquired water rights under section 7 when 
its proposed reclamation projects would conflict with such rights and such acqui- 
sitions were made without respect to whether the stream was navigable. In 
no instance, except that referred to in the next paragraph, has settlement for 
such conflicting rights been refused because of the stream’s navigability. For 
example, in connection with the American Falls Reservoir on the Snake River, 
the United States acquired lands and appurtenant water rights by purchase 
and condemnation for the American Falls Reservoir and acquired certain water 
rights (power) of Idaho Power Company under contract dated June 15, 1923. 
It continues to recognize those rights as evidenced by the contract of October 1, 
1934, and by its operation of American Falls Reservoir in conformity with the 
eontract of June 15, 1923, as modified by the contract of October 1, 1934. The 
latter two contracts dealt primarily with the Company’s rights for power produc- 
tion and consideration involved was substantial. In connection with the Boise 
Project, the United States acquired at least one power right. On both the Payette 
and Yakima Rivers existing water rights are acquired or recognized through 
limiting agreements. In the case of the Columbia Basin Project, acquisitions of 
land for reservoir involved no water rights of any consequence. On all of the 
above projects operations of Bureau have been in recognition of other existing 

yater rights. 

The only instance of which the Regional Counsel is aware that water rights 
have not been acquired is that as yet unsettled situation involving Washington 
Power Company’s Little Falls plant on the Spokane River which is now in litiga- 
tion and involves several novel and debatable issues of both fact and law. 

Authorizations of above projects, however, except in case of Anderson Ranch 
(flood control), Palisades (flood control), Columbia Basin, and Hungry Horse, 
do not make any reference to navigation. 


REGION 2 


(which includes the Central Valley Project in California, the Orland Project, 
California, and the Klamath Project, in California and Oregon) 


In Region 2, section 8 of the Reclamation Act of 1902 has been construed 
to include rights in navigable as well as non-navigable streams and that region 
has proceeded under section 7, where applicable, to acquire the rights necessary 
for the Central Valley Project until requested to cease at the request of the 
Department of Justice on November 10, 1949. In the latter part of 1945, the 
Department of Justice recommended to the Bureau that no further steps be 
taken toward purchasing water rights from owners of lands similarly situated 
to those then in litigation. The Bureau then ceased to acquire any water rights 
on the San Joaquin River similarly situated to certain lands then in litigation. 

Acquisitions of water rights along the San Joaquin River were started in 
1939, negotiations having been in progress long before that time. Acquisitions 
were accomplished by contract and by appropriations under State law. The 
principal points on the San Joaquin River, with relation to which the United 
States has acquired water rights, are below Friant Dam. Those acquisitions 
were essential to the establishment of the legal privilege to operate Friant 
Reservoir, the Madera Canal, and the Friant-Kern Canal in the manner 
planned. 
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For convenient reference, the points along the San Joaquin River below Friant 
Dam, at which water is and historically has been used, were divided into seven 
sections and are listed progressively downstream as follows: 

A. Friant Dam to Gravelly Ford Canal; 

B. Herminghause land of Edison Securities Company ; 

Cc. Land and water rights of Miller & Lux and its affiliated companies ; 

D. Chowchilla Farms; 

E. Kings River or Fresno Slough area; 

F. Land along the east side of the San Joaquin River between Chowchilla 
Farms and Stevenson Colony ; 

G. Area below the mouth of the Merced River. 


The negotiations involving the interests reflected in the above list are reviewed 
pelow in what is regarded as the order of their importance. 


Rights of Miller & Lux and Affiliated Companies and the Madera Irrigation 
District 


In 1939, after extended negotiations, the United States entered into the Miller 
& Lux purchase and exchange contracts and deed. Miller & Lux and its affili- 
ates were the outstanding potential adversaries of the United States. 

The Madera Irrigation District owned the Friant damsite, certain water 
rights and portions of the reservoir area. On May 24, 1939, the United States 
entered into a contract with the District, under which the United States pur- 
chased the reservoir site and agreed to deliver certain quantities of water to 
the District under certain conditions. The agreement provided, also, for the 

District to transfer to the United States its right to the District’s filings and 
permits to appropriate water. 


Chowchilla Farms 


Chowchilla Farms, Ine., owned many thousands of acres of land, which re- 
ceived their principal supply of water via the Chowchilla Canal, which, in turn, 
takes water from the right bank of the San Joaquin River. It owed certain 
riparian, appropriative, and prescriptive rights to water from that river. On 
October 2, 1939, the United States entered into a contract and deed with the 
Company for the purchase of these rights and secured the consent of Chowchilla 
Farms to operate the project as planned. 


Herminghaus Land of Edison Securities Company 


Report No. 8 of the Water Project Authority of the State of California shows 
that some 17,150 acres of the Herminghaus ranch lands, then owned by the Edi- 
son Securities Company, were adjacent to the San Joaquin River and Fresno 
Slough, of which 16,230 acres were claimed to be riparian to the San Joaquin 
River, to sloughs that take water therefrom, or to Fresno Slough. By contract 
dated September 5, 1944, the United States purchased the rights of the Company. 


Land Along the East Side of the San Joaquin River Between Chowchilla Farms 
and Stevenson Colony 


In this area there is a group of large ranches and the water rights of each were 
appraised. Contracts were entered into with a number of the landowners and 
the right to the use of approximately 8,820 acre-feet of water per year was 
acquired. It is in this area that actions were filed in the Court of Claims by 
Gerlach and others resulting in the litigation now pending in the Supreme 
Court. 

Friant Dam to Gravelley Ford Canal 

There are about 230 small holdings in this area and in those instances where 
it was found that there would be an invasion of rights by reason of project 
operations the Bureau has attempted to contract with the landowners. Some 
contracts were executed and others were in process of settlement when the 
Department of Justice on November 10, 1949, requested the Bureau to enter 
into no contracts from the settlement of any water rights in the San Joaquin 
River or any other river in Central Valley. 
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Kings River or Fresno Slough Area and Area Below the Mouth of the Merced 
River 


No settlements have been made in this area although some 17 actions have 
been filed in the Court of Claims on behalf of certain owners in the area. 

Certain applications filed by the California State Director of Finance for 
appropriation of water of the San Joaquin River have been assigned to the 
United States and the United States has filed applications on certain tributaries, 

In connection with water-right acquisitions along the Sacramento River 
certain applications filed by the California State Director of Finance were 
assigned to the United States. Other such applications have not been assigned 
to the United States and most of these appropriations are for unauthorized 
features of the Central Valley Project. Investigations are being continued by 
the Bureau. If such investigations disclose the necessity for making further 
applications for the appropriation of water, it is expected that the applications 
will be filed. 

On the Orland and Klamath Project filings were made in conformance with 
State law. 

REGION 3 


(which includes southern California, Arizona, and southern Navada and, in 
particular, the Boulder Canyon Project) 


The Regional Counsel reports that under date of July 8, 1905, a notice of appro 
priation of 3,000 second-feet of water of the waters of the Colorado River was 
posted on the left bank of the Colorado River, under the provisions of the Act 
of June 17, 1902, and under date of July 8, 1905, a notice of appropriation of 
6,000 second-feet of the waters of the Colorado River was posted on the right 
bank of the Colorado River. In both instances the source of supply was the 
Colorado River and the means of diversion—Laguna Dam. 

In a report dated December 22, 1904, to the Secretary of the Interior, on the 
joint resolution passed April 23, 1904 (33 Stat. 591), the Director of the Geologi- 
cal Survey stated that it was generally conceded that because of the navigability 
of the lower part of the Colorado River its waters were not subject to appropria- 
tion, and notices filed in conformity with the cutsoms of Arizona and California 
were invalid. This report was transmitted to the Congress by the Department 
with a letter dated January 6, 1905. The opinion of Assistant Attorney General 
Campbell, dated February 6, 1905 (33 L.D. 391), to which reference has been 
made, concurred with the above view. 

Section 25 of the Act of April 21, 1904 (33 Stat. 189, 244), authorized the 
Secretary of the Interior to divert the waters of the Colorado River for the 
purpose of irrigating the land on the Yuma and Colorado River Indian Reserva- 
tions in California and Arizona. Laguna Dam, on the Colorado River, was 
constructed pursuant to that authority. 

By a deed dated March 15, 1907, the Colorado Valley Pumping and Irrigating 
Company for a consideration of $6,000 conveyed to the United States its canal 
which had its head or point of diversion on the Colorado River, and all appur- 
tenances to said canal, including all water locations, filings, or water rights, 
theretofore made by the Company. 

No filings have been made under State law on the lower Colorado River in 
connection with structures in the Colorado River authorized by the Boulder 
Canyon Project Act, and related works subsequently authorized. The facts re- 
lating to this project are commented upon in some detail subsequently in this 
memorandum (ante, p. 15). 

By a deed dated February 3, 1908, the Yuma Vailey Union Land and Water 


Company and F. L. Ingraham, assignee, for a consideration of $17,000, conveyed’ 


to the United States its canal systems and appurtenances and its water rights in 
the Colorado River. 
REGION 4 


(which includes northern Nevada, Utah, western Wyoming, and western 
Colorado) 


The Regional Counsel reports that all water rights for projects in this region 


have been acquired pursuant to State law, irrespective of whether the stream 
is navigable or non-navigable. He advises further that applications have been 
filed for appropriation of water from Utah Lake which has been declared navi- 
gable by the Utah Supreme Court and from Green River which is undoubtedly 
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navigable although there has been no judicial determination of its navigability. 
There is no distinction in the statutory water law of the States in that region 
between the acquisition of water rights in navigable and non-navigable streams. 
With respect to the acquisition of water rights acquired by purchase, the Re- 
gional Counsel reports the purchase of land with appurtenant water rights for 
the Hyrum Project, Utah, on the Little Bear River; for the Ogden River Proj- 
ect, Utah, on the Ogden River; for the Provo River Project, Utah, on the Provo 
River ; for the Weber River Project, Utah, on the Weber River; and for the Pine 
River Project, Colorado, on the Pine River. He reports also that the decreed 
water rights in the Humboldt River, Nevada, were purchased to provide water 
for storage in the Rye Patch Reservoir, Humboldt Project, Nevada, and that on 
the Newlands Project, Nevada, the United States exchanged project water for 
vested water rights on the Carson River. Also, decreed water rights were pur- 
chased on the Uncompahgro Project, Colorado, with various canals and diversion 
works, the source of supply being the Uncompahgro River and Cimmaron Creek. 
Also, the United States acting through the Department of Agriculture, pur- 
chased water rights from the Big Sandy Creek and Little Sandy Creek for the 
Eden Project, Wyoming. It is not likely that the foregoing streams are legally 
navigable although there has been no judicial determination to the Bureau’s 
knowledge. 

REGION 5 


(which includes Texas, New Mexico, Oklahoma, and southern Colorado) 


The Regional Counsel advises that for the Rio Grande Project in Texas and 
New Mexico, withdrawais were made under New Mexico statutes from the Rio 
Grande in New Mexico, defined as non-navigabie in United States v. Rio Grande 
Irrigation Co. (174 U.S. 690). On that part of the Rio Grande below New 
Mexico, which is generally acknowledged to be navigable, no filings have been 
made. While the Valley Gravity Canal Project was initially authorized by 
the Act of June 28, 1941 (55 Stat. 303, 331), no filings have been made as of 
this date, the Mexican Water Treaty of February 3, 1944, having intervened 
before construction changing the features of the project so as to require re- 
authorization. In other words, there has been no occasion up to this date to 
make filings on navigable streams in this region. 

Water rights acquired under section 7 of the Reclamation Act of 1902, for 
the Rio Grande, Carlsbad Project, in New Mexico, and the Palmorhea Project, 
in Texas, involve water on legally non-navigable streams. The same is true of 
water rights from the Canadian River, a tributary to the Arkansas River, 
acquired under New Mexico laws for the Tucumeari Project. 


REGION 6 


{which includes eastern Montana, northern Wyoming, and North and South 
Dakota) 


On December 14, 1949, the United States entered into a compromise settle- 
ment agreement with the Montana Power Company, with departmental approval, 
under which the United States acquired for $950,000 the Company’s Canyon 
Ferry power plant and appurtenances on the main stem of the Missouri River 
and the Company’s Montana water rights for power on the Missouri River in 
the amount necessary to operate its Canyon Ferry plant. Other than this case, 
we know of no instance in which existing water rights on navigable streams have 
been acquired but we know of no instance in this region in which the construction 
of a Federal project has interfered with existing water rights on a navigable 
stream. 

Water-right appropriations on behalf of the United States have been made 
pursuant to State law on navigable portions of the Yellowstone and Missouri 
Rivers in the case of the Huntley, Buffalo Rapids, and Lower Yellowstone, 
Savage, Intake, and Buford-Trenton Projects in Montana. Similar appropria- 
tions have been made from the Milk River for the Milk River Project, from the 
Belle Fourche River for the Belle Fourche Project, from the Big Horn River for 
the Boysen Project, from the Cheyenne River for the Angostura Project, and 
from the Grand River for the Shadehill Project, but the legal navigability for 
these rivers may be open to question. No filings have been made for dam 
structures to be constructed in the main stem of the Missouri River by the 
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Bureau of Reclamation in connection with the Missouri River Basin Project 
but it is anticipated that water filings will be made for irrigation water made 
available by these dams. 


a 


REGION 7 
(which includes eastern Colorado, southern Wyoming, Nebraska and Kansas) 


The Regional Counsel advises that the Bureau has acquired water rights in 
accordance with State laws under the provisions of section 8 of the Reclamation 
Act of 1902 without regard to whether such streams may be considered navigable 
or non-navigable. Among the more important projects in that region are the 
Colorado-Big Thompson Project, involving the Blue and the Upper Colorado 
Rivers in Colorado; the Kendrick and North Platte Projects in Wyoming and 
Nebraska, involving the North Platte River; the Frenchman-Cambridge and 
Bostwick Projects, involving the Republican River in Nebraska and Kansas. 

On the Colorado-Big Thompson, in addition to making filings under State 
law, the Bureau has purchased water rights on the North and South Forks of 
the Colorado River, Black Leg Creek, Stillwater Creek, Small Creek and the 
Big Thompson River. On the Frenchman-Cambridge Project several small hydro- 
electric power plants on the Frenchman Creek, a tributary to the Republican 
River, have been purchased, together with all water rights and appurtenances, 
Also, water rights for a power plant on the Niobrara River, a tributary of the 
Platte River, were acquired in connection with the Mirage Flats Project in 
Nebraska. It is not likely that the foregoing streams are legally navigable 
although there has been no judicial determination to the Bureau’s knowledge. 

Based on the foregoing reports, together with the review made in this office, 
I have summarized the practices of the Bureau of Reclamation under two cate- 
gories: (1) those involving the initiation of appropriations pursuant to State 
law, and (2) those involving the acquisition of existing interests under section 7. 


Initiation of Appropriations Under Section 8 


Appropriations have been initiated pursuant to State law on the following 
streams which either have been or, in the judgment of the Bureau of Reclama- 
tion, are likely to be determined to be navigable: Boise, Columbia (including 
Clark Fork), Flathead, Green, Missouri (in Montana), Payette, Sacramento, 
San Joaquin, Snake (main stem and Henry’s Fork), Spokane, Yakima, and 
Yellowstone Rivers and Utah Lake. On the other hand, appropriations have not 
been initiated pursuant to State law, with one very early exception, for any 
project on the lower Colorado River. 

It would be appropriate to examine in more detail the situation on the lower 
Colorado. The Bureau of Reclamation has erected in the lower Colorado River 
the following principal structures: Hoover Dam (authorized by section 1 of 
the Boulder Canyon Project Act, 45 Stat. 1057); Davis Dam (authorized pur- 
suant to section 9 of the Reclamation Project Act of 19389, 53 Stat. 1187); 
Parker Dam (authorized by section 2 of the Act of August 30, 1935, 49 Stat. 
1028, 1039); Imperial Dam (authorized by section 1 of the Boulder Canyon 
Project Act, supra); and Laguna Dam (authorized pursuant to section 2 of 
the Act of June 17, 1902, 32 Stat. 388). In doing so, it has not, so far as our 
search of the records indicates, attempted to comply with the laws of any of 
the States concerned with respect to the appropriation of water, except perhaps 
in the case of Laguna Dam. 

It should be noted, however, with respect to the Hoover Dam (1) that the 
act authorizing its construction specifically required that it be used first “for 
river regulation, improvement of navigation, and flood control” and only there- 
after for storage of water for irrigation and domestic purposes and for the 
generation of power; (2) that this structure, like the others mentioned in this 
paragraph, straddles the river at a point where it forms the boundary between 
two States and that, at the time it was built, the opposition to the project in 
Arizona was such that, even if an appropriation under the laws of Arizona 
had been required, none could have been made; and (3) that an adequate water 
supply for this project was, for all practical purposes, guaranteed by the existence 
of the Colorado River Compact, Article III(d) of which committed the States 
of the Upper Division not to deplete the flow of the stream at Lee Ferry below 
75,000,000 acre-feet every ten years and by section 5 of the Boulder Canyon 
Project Act which provides that “no person shall have or be entitled to have the 
use for any purpose of the water stored as aforesaid [i.e., behind Hoover Dam] 
except by contract made as herein stated” with the United States. 
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Not only does Davis Dam serve an irrigation function only indirectly—its 
principal functions are the generation of power and the reregulation of water 
released from Hoover Dam for downstream uses in the United States and for 
delivery to Mexico under the treaty of February 3, 1944—but it also lies at a 
point on the river where the river forms a boundary between two States and its 
water supply is assured by the United States’ control of Hoover Dam. 

The Parker Dam authorizing act, cited above, validated a contract, dated 
February 10, 1933, theretofore entered into between the Secretary of the Interior, 
on behalf of the United States, and the Metropolitan Water District of Southern 
California. By Article 15(1T)(d) of that contract it was agreed that the United 
States should have “the right to connect with the Parker Dam and/or the reser- 
voir created thereby by means of a canal * * * with lands within the Colorado 
River Indian Reservation, as now constituted, and with publie and other lands in 
Arizona or California, now or hereafter included in projects constructed under 
the Reclamation Law and supplementary legislation, or otherwise * * * and the 
right to thereby divert such quantities of water as may be consistent with the 
Colorado River Compact and the Boulder Canyon Project Act.” 

Imperial Dam, by means of which water for the All-American Canal is diverted, 
was authorized by the Boulder Canyon Project Act, supra. This being only a 
structure supplemental to Hoover Dam and not one in connection with which 
any new rights were needed to be established, the situation was covered fully by 
the position taken with respect to Hoover Dam. 

In connection with consideration of Laguna Dam, there should be noted the 
provision of the Act of April 21, 1904 (32 Stat. 189, 224), “that in carrying out 
any irrigation enterprise which may be undertaken under the provisions of the 
reclamation Act of June seventeenth, nineteen hundred and two, and which may 
make possible and provide for, in connection with the reclamation of other lands, 
the reclamation of all or any portion of the irrigable lands on the Yuma and 
Colorado River Indian reservations in California and Arizona, the Secretary of 
the Interior is hereby authorized to divert the waters of the Colorado River 
** *” QOur records indicate that, in addition to the authority for diversion 
contained in this Act, notices of appropriation of 3,000 and 6,000 second-feet 
of water, respectively, were posted on July 8, 1905, at the Arizona and California 
ends of the line of the proposed Laguna Dam and were duly recorded in the 
Yuma County, Arizona, and Imperial (then San Diego) County, California, 
recorders’ offices. 

The Gila Project, on the lower Colorado River, reauthorized by the Act of 
July 80, 1947 (P. L. 272, 80th Congress), derives its water supply from that river. 
No attempt has been made to acquire appropriative rights under the laws of the 
State of Arizona for this project. 

In connection with the lower Colorado River situation, records of the Bureau 
do not indicate that it ever acquired any rights pursuant to the provisions of 
section 7 in connection with any of the foregoing projects except in connection 
with Laguna Dam. In that case, the United States acquired, for valuable con- 
siderations, the works of the Colorado Valley Pumping and Irrigating Company 
and of the Yuma Valley Union Land and Water Company, together with their 
rights and claims of right to divert from the Colorado River. Whether the 
latter was purely precautionary or otherwise is not known. 

On the other hand, a search of Bureau records fails to disclose any instance 
on that river in which the Bureau in connection with any of its projects failed 
or refused to recognize or make compensation for water rights validly estab 
lished under State law. In this connection, the record shows that the water 
rights which were discussed in the California Land Development case, supra, 
were acquired by the Imperial Irrigation District in 1916. And the rights re 
quired for the Imperial Irrigation District were fully covered by the provisions 
of the Boulder Canyon Project Act of December 21, 1928. and the contracts made 
by the District with the United States thereunder. Whatever motivated the 
Congress to adopt the proviso in section 1 of the latter act stating that “no charge 
shall be made for water or for the use, storage, or delivery of water for irriga- 
tion or water for potable purposes in the Imperial or Coachella Valleys” the im- 
portant point is that by reason of that provision the Bureau’s project on the 
river did not in fact interfere with whatever rights the District claimed. 


Acquisition of Interests Under Section 7 


Occasions on which resort has been had to the acquisition by purchase or con- 
demnation of existing interests in the waters of either navigable or non-navigable 
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streams are, of course, far fewer than those in which appropriations have been 
initiated pursuant to State law. Such purchases have, however, been made on 
navigable streams (or these existing interests have been recognized through 
limiting agreements) in cases involving the Payette, Sacramento, San Joaquin, 
Snake, Missouri, and Yakima Rivers. In response to a recent teletype inquiry, 
Regional Counsel from each of the seven regions advised that they knew of no 
instance where the United States through the Bureau of Reclamation refused 
to recognize or make compensation for water rights validly established under 
State law whether or not the stream was navigable. This is true also of the 
lower Colorado River, the situation there being discussed in the preceding para- 
graph. In but one instance of which I am aware—and that an instance which 
rests upon the construction of a grant of land upon which to maintain a power 
plant made by the United States to the claimant’s predecessor in interest and 
upon the assumption that the construction and maintenance of Grand Coulee 
Dam on the Columbia River represents an exercise by Congress of its power to 
improve navigation, has compensation been refused. (See Solicitor’s Opinion 
dated May 17, 1946, M. 33792.) The instance referred to involved flooding of a 
power plant and consequent reduction of power head on the Spokane River and 
is now in litigation. 

It appears from the foregoing that in practice the Department has generally 
regarded section 8 of the Reclamation Act of 1902 as directory of the course of 
action to be followed in its assertion of water rights for projects governed by 
the Federal Reclamation Laws and with respect to the recognition of rights 
under various State statutes and that it has followed the line marked out by that 
section regardless of whether the stream is navigable or non-navigable. The 
notable exception with respect to the initiatiou of appropriations under State 
law is on the lower Colorado River. 

As a general proposition it can be said that the United States has acquired 
water rights under section 7 when its proposed reclamation project would con- 
flict with such rights and such acquisitions were made without respect to 
whether the stream was navigable or non-navigable. This has been the practice, 
despite the statement in earlier Manuals based upon the California Land Devel- 
opment opinion (33 L.D. 391) that private rights being asserted as to navigable 
waters were without validity. In the Gerlach case, however, the Bureau did 
concur in the suggestion of the Department of Justice that the question of the 
necessity of making compensation for the claimed rights be raised, because the 
Bureau had reached a conclusion that, in any event, claimants were not entitled 
to compensation by reason of the status of their rights. Another seeming excep- 
tion is the flooding of the power plant on the Spokane River discussed above. 

Public statements by officials of the Department of the Interior in recent years 
with the approval of the Department are in conformity with this practice. 

(1) Secretary Ickes’ letter of June 2, 1944, to Senator Bailey, Chairman of 
the Senate Committee on Commerce, commenting on the Flood Control Act of 
1944 in the form in which it had been passed by the House of Representatives 
(H.R. 4485, 78th Congress, 2d Session). 

(2) Statement in the report of the Regional Director, Region 2, Bureau of 
Reclamation, dated December 1, 1947, in his “Report on comprehensive plan 
for water resource development, Central Valley Basin, California.” 

(3) Answers ‘to certain questions in the so-called “Barnes Questionnaire,” 


(1) Secretary Ickes’ letter of June 2, 1944 


Pursuant to a request received from Senator Bailey, Chairman of the Senate 
Committee on Commerce, Secretary of the Interior Harold L. Ickes, on June 2, 
1944, commented by letter on H.R. 4485, which became the Flood Control Act of 
1944, in the form in which the bill had been passed by the House of Representa- 
tives on May 9, 1944. In the course of that letter Secretary Ickes stated : 

“Fifth. The Missouri River Basin project proposed to be authorized by 
the paragraph beginning at line 13 on page 12, and ending at line 10 on 
page 13 of this bill is not, in my opinion, truly comprehensive in character. 
The reasons for this conclusion were indicated in the course of the hearings 
had before Senator Overton’s Subcommittee in connection with the rivers 
and harbors bill. Accordingly, I do not recommend the adoption of this 
project. Should your Committee determine upon retaining it in the bill, 
then I urge your Committee to insert the following proviso in lieu of the 
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less comprehensive proviso now appearing at lines 24 and 25 on page 12 
and at lines 1 to 3 on page 13 of the bill: 

“‘*Provided, That nothing in this Act shall be construed as authorizing 
any demand upon the water resources of the Missouri River Basin that will 
adversely affect the beneficial consumptive use of such water resources for 
municipal, domestic, and livestock water supply, for irrigation of arid and 
semi-arid Jands and for mining and industrial purposes.’ 

“In the absence of any general statute affording adequate protection for 
the beneficial consumptive use of water in the West, a proviso such as the 
foregoing constitutes, in my judgment, the very minimum of protection 
required for the States of the upper Missouri River Basin. What is possibly 
the largest remaining area of undeveloped irrigable land anywhere in the 
United States lies in the upper drainage of the Missouri River and its tribu- 
taries within the States of Montana, North Dakota, South Dakota, and 
Wyoming. The present irrigated acreage of about 4,400,000 acres could 
be more than doubled by the construction of reservoirs and canals utilizing 
more fully the waters of the streams originating in that region. There seem 
to me to be values which we should make every effort to safeguard. The 
proviso now contained in the bill, declaring that the improvements shall not 
“be construed as creating below Sioux City any demand upon the water 
resources of the Missouri River Basin above Sioux City in excess of that now 
authorized by existing law’, is not adequate since existing law does not 
specifically define the quantitative demands that may be made upon the 
water resources of the Missouri Basin for present or future projects on, or 
for the benefit of, the lower river and surrounding territory.” 

As adopted by the Congress, section 1 of the Flood Control Act of 1944 pro- 
vides, consistent with the views thus expressed by the Secretary: 

“The use for navigation, in connection with the operation and maintenance 
of such works herein authorized for construction, of waters arising in 
States lying wholly or partly west of the ninety-eighth meridian shall be 
only such use as does not conflict with any beneficial consumptive use, present 
or future, in States lving wholly or partly west of the ninety-eighth meridian, 
of such waters for domestic, municipal, stock water, irrigation, mining, or 
industrial purposes.” 


(2) Statement in the report of the Regional Director, Region II, Bureau of 
Reclamation, dated December 1, 1947 


In paragraph 70 of his report to the Commissioner of the Bureau of Reclama- 
tion dated December 1, 1947, on a comprehensive plan for water-resource de- 
velopment, Central Valley Basin, California, the Regional Director of Region I 
of the Bureau of Reclamation at Sacramento, California, stated: 

“70. In conducting irrigation investigations and constructing and oper- 
ating projects throughout the West, the Bureau of Reclamation fully rec- 
ognizes and respects existing water rights established under State law. 
Not only is this a specific requirement of the Reclamation Act under which 
the Bureau operates, but such a course is the only fair and just method 
of procedure. This basin report on the Central Valley is predicated on 
such a policy.” (Senate Document 113, 81st Cong., 1st sess., p. 39.) 

The Regional Director’s report was in turn recommended for approval by the 
Acting Commissioner of Reclamation on July 26, 1948 (ibid., p. 15) and ap 
proved by Secretary of the Interior J. A. Krug on July 29, 1948 (ibid., p. 17). 


(3) Answers to certain questions in the so-called “Barnes Questionnaire” 


The so-called “Barnes Questionnaire” comprised a series of questions relating 
to the policies and program of the Department of the Interior and the Bureau 
of Reclamation with regard to the Central Valley Project, California. These 
questions were forwarded to the then Regional Director of Region II of the 
Bureau of Reclamation, the late Mr. Charles E. Carey, on June 9, 1944, by 
Mr. Harry Barnes, Chairman of the Central Valley Project Committee of the 
Irrigation Districts Association of California. These questions and their 
answers were the subject of consultation by the Regional Director with both 
the Commissioner of Reclamation and the Secretary of the Interior. In replying 
to Mr. Barnes’ questions under date of July 18, 1944, Mr. Carey stated: 
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Under the heading “IX. Policy’ 
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“Because the answers to the questions which you have raised establish 
present and long-range policies of the Department of the Interior and the 
Bureau of Reclamation with respect to the Central Valley Project, we have 
consulted frequently with the offices of the Secretary of the Interior and the 
Commissioner of Reclamation. The attached answers therefore reflect 
the opinions and policies of those offices.” 

’ the following questions were asked and an- 


swers given: 


“(1) Does the Bureau of Reclamation recognize and respect exist- 
ing water rights which have been initiated and perfected or in the state 
of being perfected under State laws? 

“The Bureau of Reclamation does recognize and respect existing water 
rights which have been initiated and perfected or which are in the state of 
being perfected under State laws. The Bureau of Reclamation has been 
required to do so by Section 8 of the Reclamation Act of 1902 ever since 
the inception of the reclamation program administered by the Bureau of 
Reclamation. The Bureau of Reclamation has never proposed modification 
of that requirement of Federal law; and on the contrary, the Bureau of 
Reclamation and the Secretary of the Interior have consistently, through 
the 42 years since the 1902 act, been zealous in maintaining compliance with 
Section 8 of the 1902 act. They are proud of the historic fact that the 
reclamation program includes as one of its basic tenets that the irrigation 
development in the West by the Federal Government under the Federal 
Reclamation Laws is carried forward in conformity with State water laws. 
Ample demonstration of the effect of this law and policy of administration, 
in action, has been given in connection with the Central Valley Project. 
Water filings made by the State have been obtained by the Bureau of 
Reclamation by assignment, and vested water rights have been acquired 
by the United States by purchase, the considerations amounting to millions 
of doilars and being agreeable to the vendors-—all in conformity with State 
laws. Further, other water rights of landowners which will or may be 
affected by the operations of the project are being analyzed and appropriate 
adjustments, giving full recognition of the rights of the landowners, are 
in the process of being worked out. 

(2) Do the future plans of the Bureau with respect to the C.V.P. 
contemplate any encroachment upon or interference with existing water 
rights? 

“The future plans of the Bureau with respect to the Central Valley Project 
do not contemplate any encroachment upon or interference with existing 
water rights other than such as can be adjusted with the owners of those 
water rights in the same manner as has been followed in the making of 
contracts for the acquisition or exchange of San Joaquin waters, full recog- 
nition being given to the existing rights of landowners. 

“(3) What are the intentions of the United States through the Bureau 
of Reclamation regarding water within the boundaries of the State now 
unappropriated? Does the United States recognize that the right to all 
unappropriated water is vested in the State of California? 

“The question as to ‘What are the intentions of the United States through 
the Bureau of Reclamation regarding water within the boundaries of the 
State now unappropriated? is a very broad question in that it is not certain 
what scope is intended by those who asked it. The general intention, or 
policy, of the United States through the Bureau of Reclamation regarding 
water within the boundaries of the State now unappropriated is as follows: 

“We believe that the best interests of the State of California and 
the best interests of the Nation will be served by such developments, 
regarding unappropriated waters within the State boundaries, as will 
lead to the greatest practicable use in California of every drop of such 
water. Most of the unappropriated waters are flood waters, and peak 
flood waters at that. They should not merely be retarded and then re- 
leased in a regulated flow such as will prevent flood damage, although 
the maximum possible flood protection should be afforded. Such waters 
should be impounded and conserved so that they are not only prevented 
from doing flood damage, but are also put to work to serve as many 
multiple purposes as practicable. 

“The second part of the question under (3), ‘Does the United States rec- 
ognize that the right to all unappropriated water is vested in the State of 
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California?” was perhaps deliberately framed to read ‘The United States’ 
as distinguished from ‘The United States through the Bureau of Reclama- 
tion. Perhaps those who asked the question are fully aware of the legal 
questions pending in the original action in the Supreme Court of the United 
States entitled Nebraska v. Wyoming in which the State of Colorado has 
been impleaded as a defendant and in which the United States has inter- 
vened as a party. The questions involved in that litigation affect water 
rights for Federal reclamation projects in the States which are parties to 
the action. Intervention in the action by the United States was urged by 
many citizens of one or more of the States involved, citizens whose water 
rights on the Federal projects were, they felt, at stake. Whatever the 
correct theory be as to ownership of unappropriated water, the net effect 
as regards State laws is the same so far as the Bureau of Reclamation and 
its activities are concerned. This is true because of Section 8 of the 1902 
act. The Bureau of Reclamation and the Secretary of the Interior are re 
quired by that law to proceed in conformity with State water laws; they do 
so proceed; and they would strenuously oppose any change in the Federal 
law which now requires them to proceed in conformity with State water 
laws. 

“(4) If the United States desires to secure additional water supply 
for the C.V.P. as now or in future authorized, is it the intent to secure 
the rights in accordance with and through the procedure presented 
under State law? 

“Should the United States, in connection with the development of the 
Central Valley Project, as now or as it may be in the future authorized, 
desire to obtain or develop additional water supply for the project, it is and 
will be the intention and the clear policy of the Bureau of Reclamation and 
the Secretary of the Interior to obtain or develop the additional water 
supply by proceeding in conformity with the State law.” 

Michael W. Straus 

Mr. Ery. Also, Mr. Chairman, you inquired about the position of 
the United States in Arizona v. California. I have here extracts from 
the Government’s brief on the questions of Federal and State rela- 
tionships. This is the most recent statement of interpretation or posi- 
tion by the Department of Justice with which I am familiar. I am 
chief counsel in that case for California, and naturally we are at 
issue with the United States on these assertions, and I do not. offer 
them as mine, but as those of my opponents. But they are lucid and 
clear statements of the Department of Justice upon the general sub- 
ject matter that we are here discussing, and I think it might be helpful 
to have them in the record. I will submit those. 

Mr. IKOGERS. l ut ob ect1o ‘ Fi ve included in the record. 

Mr. Rogers. Without objection that will be included in tl 

(The extracts referred to are as follows :) 


Extracts From BRIEFS OF THE UNITED STATES IN ARIZONA V. CALIFORNIA, PENDING 
BEFORE THE UNITED STATES SUPREME CouRT 


(No. 9 Original, October 1959 Term ) 
I. FEDERAL-STATE RELATIONSHIPS IN THE GENERAL FIELD OF WESTERN WATER RIGHTS 
U.S. Brief of June 1, 1959, pp. 31-35 


It is, of course, judicially noticeable that by the Treaty of Guadalupe Hidalgo, 
9 Stat. 922, and the Gadsden Purchase, 10 Stat. 1031, there was ceded to the 
United States of America by Mexico title to all the lands now situated in the 
States of California, Nevada, Utah, and Arizona, and within that part of New 
Mexico in the drainage of the Colorado River, excepting only those lands which 
had been granted by the previous sovereign. With this transfer of ownership 
of the public lands, there passed also the ownership of the rights to use the 
waters appurtenant thereto. 

By the Act of July 26, 1866, § 9 (14 Stat. 251, 253; 30 U.S.C. § 51), and the Act 
of July 9, 1870, § 17 (16 Stat. 217, 218; 43 sad . § 661), C a ‘ess recognized the 
validity of privately owned rights to the use of water on the public lands of the 
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United States acquired by appropriation in accordance with local laws and cus- 
toms. It did not, however, transfer the United States’ title to the unappro- 
priated waters to the States wherein the lands to which those waters pertained 
were situated. 

By the Desert Land Act of 1877 (19 Stat. 377; 48 U.S.C. § 321), Congress 
reserved for “appropriation and use of the public’ non-navigable surplus waters 
upon the public domain in the States and Territories referred to in the Act. In 
California Oregon Power Co. v. Beaver Portland Cement Co., 295 U.S. 142, 162 
(1935), the Supreme Court held that “as the owner of the public domain, the goy- 
ernment possessed the power to dispose of land and water thereon together, or to 
dispose of them separately.” It was further held that by this act the waters 
upon the public domain were “servered” from the land, and that thereafter a 
patent of public lands did not carry with the land any right to use the water 
thereon except “as fixed or acknowledged by the customs, laws, and judicial 
decisions of the state of their location.” 

However, the Desert Land Act did not transfer to the States title to the 
unappropriated waters on the public lands. It merely adopted local laws and 
customs as the basis for acquisition by the public of rights to the use of such 
waters. This adoption of local laws for the regulation and control of the ae- 
quisition by the public of such rights did not empower the States by their laws 
to “destroy the right of the United States as the owner of lands bordering on a 
stream to the continued flow—so far, at least, as might be necessary for the 
beneficial use of the government property.” United States v. Rio Grande Irriga- 
tion Co., supra, p. 28. It was subject to cancellation as to unappropriated waters 
pertaining to lands of the United States withdrawn or reserved from the public 
domain, simply by the act of withdrawal or reservation. Winters v. United 
States, supra, p. 29; Federal Power Commission v. Oregon, supra, p. 9. And see 
United States v. Walker River Irrigation District, supra, p. 5; United States vy. 
Ahtanum Irrigation District, supra, p. 5. 

Tt is on this background of Federal law that the validity of the Colorado 
doctrine of state ownership of unappropriated waters must be considered. We 
ask: Where in the record in this case or elsewhere is there evidence of a grant 
to the States of the Lower Basin by a previous title holder of any of the waters, 
or of the right to use the same, of the Colorado River? 

The answer is plain. There is no such evidence. 

Certainly the Colorado River Compact, an interstate agreement which merely 
apportions between Basins the beneficial consumptive use of water, is not 
evidence of such a grant. Neither is the act of Congress granting consent to 
that Compact, which act, as noted above, does not even relinquish control of the 
waters of the Colorado River to the States as Nevada contends it does. 

Additionally, the waters of concern here are navigable waters. The Desert 
Land Act applies only to non-navigable waters on the public domain. While it 
is sometimes argued that a grant of title to the States can be found in that 
statute (erroneously, as has been shown above), we know of no act of Congress 
from which it can be argued with the least degree of reason that title to the 
navigable waters of the Colorado River has been transferred to the States. 

We think the Nevada citation of Ickes v. For, 300 U.S. 82 (1937), at p. 44 of 
Volume II of her brief, adds nothing to support her contention of ownership 
by the State of unappropriated water within the State. 

In the first place, the question of ownership by any State of unappropriated 
waters was neither involved nor discussed in that case. The question which was 
involved was whether the Secretary of the Interior could require the landowners 
in a federal reclamation project, as a condition precedent to continuing to re- 
ceive water under the project, to pay a portion of the cost of additional project 
works from which, it was asserted, they would receive no benefit. What the 
Court said respecting the United States as a storer and carrier of water, and 
the entire opinion, for that matter, was predicated on “the thus far undenied 
allegations of the bill” which demonstrated, among other things, that the com- 
plainant project landowners had “fully discharged all their contractual ob- 
ligations” (including payment in full of their repayment obligation under the 
original project), and included aNlegations “that their water rights have hecome 
vested ; and that ownership is in them and not in the United States.” 300 U.S. 96. 

In the second place, the United States was not a party to the action. If, under 
more recent decisions of the Supreme Court, the suit was maintainable at all 
against the Secretary of the Interior, it was because he was acting in excess of 
his statutory authority. See Larson v. Domestic & Foreign Corp., 337 U.S. 682, 
702 (1949). 
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In the third place, the mere fact that the United States in its activities under 
reclamation law may be classified as a storer and carrier of water does not 
mean that as such storer and carrier it cannot, or does not, own those rights to the 
use of water which it has acquired and developed for the project. As the Supreme 
Court recognized in Ivanhoe, supra, p. 27, at p. 291, “If the rights held by the 
United States are insufficient, then it must acquire those necessary to carry on 
the project, United States v. Gerlach Live Stock Co., supra, at 739, paying just 
compensation therefor, either through condemnation or, if already taken, through 
action of the owners in the courts.” In Nebraska v. Wyoming, supra, p. 29, at p. 
615, the Court stated “The rights of the United States in respect to the storage of 
water are recognized” and what it said respecting the allocation of the rights 
of the individual landowners to the States rather than to the United States was 
premised on the proposition that the “individual landowners have become the 
appropriators of the water rights.” And as to the “right of the United States 
as storer and carrier” the Court, at p. 615, footnote 11, said: “[That right] is 
not necessarily exhausted when [the United States] delivers the water to grantees 
in its irrigation projects. Thus in Ide v. United States, 263 U.S. 497, the 
right of the United States was held to extend to water which resulted from 
seepage from the irrigated lands under its project and which was not susceptible 
of private appropriation under local law.” Applying that language in Hudspeth 
County Conservation and Reclamation District No. 1 v. Robbins, 213 F. 2d 
425, 428 (1954), cert. den. 348 U.S. 833, the Fifth Circuit Court of Appeals 
said: “* * * the right of the United States as storer and carrier was not ex- 
hausted when these waters had been once used, but * * * extended to the 
recapture and re-use of such waters * * *,.” 

Finally, whatever the nature or quality of the rights of the United States to 
the use of water for use on a federal reclamation project, it is plain that the 
ownership of no part of such rights is in the State or States wherein the project 
is situated and that the power of the United States to regulate and control the 
administration and use of the project water supply cannot be denied. As the 
Supreme Court said in Nebraska v. Wyoming, supra, p. 29, at p. 615, “We do not 
suggest that where Congress has provided a system of regulation for federal 
projects it must give way before an inconsistent state system.” And see Jvan- 
hoe Irrigation District v. McCracken, supra, p. 27; Bean v. United States, 163 F. 
Supp. 838, 845 (Ct. Cls. 1958), cert. den. 358 U.S. 906. 


US. Brief of June 1, 1959, p. 30 


But state ownership of unappropriated waters or of rights to use the same is 
not proved by a mere showing of authority to legislate with respect thereto. 
Neither are ipse divits such as contained in that portion of Section 102 of the 
California Water Code which provides “all water within the State is the prop- 
erty of the people” and in the statutes of other States such as those cited at pp. 
37-38 of Volume II of the Nevada brief sufficient to establish title in a State to 
the unappropriated water. 


U.S. Brief of June 1, 1959, p. 26 


(a) By exercise of its power to impose reasonable conditions on the use of 
federal funds, federal property, and federal privileges, Congress can in effect 
allocate the waters of an interstate stream for use in the States concerned. 


II. FEDERAL RIGHTS FOR INDIAN RESERVATIONS 


U.S. Brief of April 1, 1959, p. $1 

In summary, rights to use water with priorities according to the dates of 
creation of and addition to the Indian Reservations situated on the main stream 
of the Colorado River and on its tributaries above Lake Mead come about by 
application of the intent, either expressed or implied, to reserve such rights at 
that time; the priorities extend to the future needs of the Indians involved; and 
the limit of such future needs is ascertainable and indeed has been defined by 
the computation of water requirements for the irrigable areas of those Reserva- 
tions. Such rights arise under the laws of the United States and they exist as 
against all other uses, without regard to state boundaries, of waters from the 
common source, both upstream and downstream. They are not capable of limi- 
tation by apportionments which may be made of certain quantities of, or shares 
in, the water from that source for use in the respective States wherein the 
particular reservations are situated. 
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U.S. Brief of June 30, 1959, pp. 5-6 

On the other hand, there is no precedent in the authorities for limitation or 
measurement of the rights of the United States to the use of water on the 
Indian reservations of the Lower Basin to acreages irrigated in the past in the 
light of the circumstances which the evidence in this case has demonstrated, 
notably, a rapidly increasing Indian. population and an urgency for additional] 
irrigated lands to satisfy the needs of the Indians of the Lower Colorado River 
Basin. See p. 30 of our initial brief and p. 5 of our reply brief. 

This urgency pertains, we submit, even to those reservations wherein there 
is no present irrigation. 


III. FEDERAL RIGHTS ON RESERVED LANDS OTHER THAN INDIAN RESERVATIONS 


U.S. Brief of April 1, 1959, pp. 57, 58 

The rights of the United States to use water on the various national forests, 
parks, monuments, memorial and recreation area, and lands under the juris- 
diction of the United States Bureau of Land Management lying wholly or in 
part within the Lower Colorado River Basin are, for the most part, based on 
the reservation concept. This involves the proposition that by the withdrawal 
of lands from the public domain the unappropriated waters appurtenant to 
the lands so withdrawn are set aside and reserved for the purposes of the reser- 
yation, and thereby removed from the operation of the various Federal acts 
permitting appropriation and beneficial use by the public of waters on the 
public domain. 

This proposition was the basis for the decision in Winters v. United States, 
supra, p. 28. That it extends to any federal reservation has been firmly settled 
by the recent case of Federal Power Commission v. Oregon, 349 U.S. 435 (1955). 

* * * * * + - 

In light of the Supreme Court’s unequivocal differentiation in Federal Power 
Commission v. Oregon between public and reserved lands, as well as of the 
authorities cited in this brief in connection with the Indian reservations, it 
is patent that the Desert Land Act of 1877 and related acts have no application 
to the Federal areas here considered and that the priorities of the United States 
to use the waters within such areas date from times no later than the respective 
dates of withdrawal of the lands whereon the several uses are situated. 


U.S. Brief of June 30, 1959, pp. 2-3 

The withdrawal of lands from the public domain and the reservation thereof 
for federal purposes do not create a right to the use of water. The right to 
use the unappropriated appurtenant waters upon such lands exists in the 
United States at the time of establishment of the reservation. The withdrawal 
precludes the subsequent appropriation by others of such appurtenant waters. 
It is because of this result of a withdrawal of lands from the public domain 
that appropriations subsequent to the date of the withdrawal are subject to 
the reserved rights of the United States. But it is the date subsequent to 
which rights cannot be acquired as against the reservation, and not the already 
existing right to use the waters on such lands, which is established by the act 
of reservation. 

* * * when the United States acquired by cession from Mexico, in 1848 and 
1853, the ownership of the lands within the drainage area of the Lower Basin of 
the Colorado River, excepting only those of such lands as had been granted by the 
previous sovereign, it also acquired ownership of the right to use the waters 
thereon and appurtenant thereto. And as the Supreme Court of California 
has recognized from a very early time (see our reply brief, pages 30-31), no 
one could acquire ownership of a right to the use of any of such waters except 
by grant or authorization from the United States. This result follows not only 
from general principles of real property law; it follows also from the language 
of Article IV, Section 3, Clause 2, of the Constitution of the United States: “The 
congress shall have Power to dispose of and make all needful Rules and Regula- 
tions respecting the Territory or other Property belonging to the United 
States, =. *.%,’"7 


1 Tt is equally clear that, in the absence of federal legislation authorizing State action, 
such Government-owned property is immune from regulation or control by the State; 
properly authorized federal agencies may use and regulate the land, as well as its waters 
and resources, without regard to State regulatory laws. FE.g., Camfield v. United States, 
167 U.S. 518, 526 (1897); Light v. United States, 220 U.S. 523 (1911); Utah Power € 
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IV. WATER RIGHTS OF WATER USERS ON FEDERAL RECLAMATION PROJECTS 


U.S. Brief of June 30, 1959, p. 26 

XI. Contracts under reclamation law between the United States and landowners 
and irrigation districts are the sole source of such “rights” as landowners 
acquire in the water rights acquired or held by the United States for reclama- 
tion projects. Section 8 of the Reclamation Act of 1902 does not subject 
the United States in its administration of reclamation projects and project 
water supplies to the laws of the States relating to the appropriation, control, 
distribution and use of water. 

The difference between our and California’s conception of the nature and effect 
of contracts under Reclamation law is, we think, adequately covered by the dis- 
cussion of such contracts in our reply brief, pp. 38-43. The nature of the rights 
acquired by landowners under such contracts is not the equivalent of rights 
acquired by appropriation in accordance with local law. The quotation by ¢ ali- 
fornia at p. 9 of her response to the United States of Justice Brandeis’ deserip- 
tion of an appropriation of water is pot appropriate to the discussion of Recla- 
mation contracts and does not serve to make out of such contracts what they 
are not or to make the law of appropriation applicable with respect to the 
administration of federal Reclamation projects. 


V. NON-FEDERAL WATER RIGHTS IN NAVIGABLE STREAMS 


U.S. Brief of June 30, 1959, pp. 48-50 

A, AS AGAINST THE UNITED STATES, PRIVATELY-OWNED RIGHTS TO THE USE OF THE 
NAVIGABLE WATERS ARE NOT POSSIBLE IN THE ABSENCE OF EXPRESS PROVISION 
THEREFOR BY CONGRESS. 


We believe that any authorization even by Congress of the use of the waters 
of a navigable stream is, under the Constitution of the United States, perpetually 
subject to the exercise by Congress of its power to regulate and control the use 
of such waters. 3ut, in any event, the decisions of the Supreme Court of the 
United States make it clear beyond all question that no claim of interest or right 
in the use of the navigable waters of the United States can be asserted against 
the United States in the absence of action by Congress expressly authorizing 
such. 

In their opening brief, Volume IT, p. A3—3, the California defendants asserted 
that there “is no doubt that navigable waters are subject to appropriation. 
Text writers have confidently so asserted.” We submit that quite to the con- 
trary are the decisions of the Supreme Court. As Mr. Justice Douglas pointed 
out in his concurring and dissenting opinion in United States v. Gerlach Live 
Stock Co., supra, footnote 7: 

== [Wle have repeatedly held that there are no private rights in the 
vaters of a navigable river. See United States v. age ope Power Co., 
311 U.S. 377, 424; United States v. Commodore Park, 324 U.S. 386, 390 
391: United States vy. Willow River Co., 324 U.S. 499. 510. That 
whether the rights of riparian owners or the 1 Mghte of appropriators are 
involved. See Gibson v. United States, 166 U.S. 269: United States v. 
Rio Grande Irrigation Co., 174 U.S. 690. As the Appalachian Power case 
makes plain (311 U.S. 424, 427), the existence of property rights in the 
waters of a navigable stream are not dependent upon whether the United 
States is changing the flow of the river in aid of navigation or for some other 
purpose. 

And in the recent case of United States v. Tivin City Power Co. 350 U.S. 
222 (1955), the Court at page 228 repeated the unqualified assertion in United 
States v. Chandler-Dunbar Co., 229 U.S. 53 (1912), “that the running water 
in a great navigable stream is capable of private ownership is inconceivable.’ 

It is true that these cases dealt with claims for compensation against the 
United States arising from the actual exercise of federal power. California 
contends that until and unless the United States has acted in this field. “firm 


-__ 


is true 


Light Co. v. United States, 243 U.S. 889 (1917): Hunt v. United States, 278 U.S. 96. 100 
(1928) ; Arizona v. California, 283 U.S. 423, 451-2 (19381) ; United States v. Rio Grande 
Irrigation Co., 174 U.S. 690, 703 (1899) : Gibson v. Chouteau, 13 Wall. 92 (1871) : United 
States v. Oregon, 295 U.S. 1, 27-29 (1935). If that were not the rule, the properties of 
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the United States would be “completely at the mercy of state legislation.” Camfield v. 
United States, supra. 
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legal rights” to navigable waters can be acquired (see A3-17 of her opening 
brief). 

But the language and authorities above cited are no less persuasive and con- 
clusive on this issue because of the fact such decisions were dealing with an 
exercise, as distinguished from non-exercise, of federal power. It is diffieult 
to discern how “firm legal rights’? may be acquired in something that the Su- 
preme Court has unequivocally stated is incapable of private ownership. We 
think it is plain they cannot come from an exercise of purported state authority, 
Most recently the Court has said in Tacoma v. Taxpayers of Tacoma, 357 U.S. 
320, 334 (1958) : 

It is no longer open to question that the Federal Government under the 
Commerce Clause of the Constitution (Art. 1, § 8, cl. 3) has dominion, to 
the exclusion of the States, over navigable waters of the United States, 
[Emphasis supplied. | 

And see United States v. Willow River Power Co., 324 U.S. 499, 510 (1945) : 

* * * Whatever rights may be as between equals such as riparian owners, 
they are not the measure of riparian rights of a navigable stream relative 
to the function of the Government in improving navigation. Where these 
interests conflict they are not to be reconciled as between equals, but the 
private interest must give way to a superior right, or perhaps it would be 
more accurate to say that as against the Government such private interest 
is not a right at all. 

We recognize that the California defendants have cited cases that, at first 
glance, seem to support their position. And we further recognize the Supreme 
Court did in United States v. Rio Grande Irrigation Co., 174 U.S. 690, at 708 
(1899) say: 

* * * Tt is true there have been frequent decisions recognizing the powers 
of the State, in the absence of Congressional legislation, to assume control 
of even navigable water within its limits to the extent of creating dams, 
booms, bridges and other matter which operate as obstructions to navigabil- 
ity. The power of the State to thus legislate for the interests of its own 
citizens is conceded, and until in some way Congress asserts its superior 
power, and the necessity of preserving the general interest of the people of 
all the States, it is assumed that state action, although involving temporarily 
an obstruction to the free navigability of a stream, is not subject to chal- 
lenge. <A long list of cases to this effect can be found in the reports of this 
court. See among others the following: Wilson v. Black Bird Creek Co., 
2 Pet. 245; Gilman v. Philadelphia, 3 Wall. 713; Escanaba Co. v. Chicago, 107 
U.S. 678; Willamette Iron Bridge Co. v. Hatch, 125 U.S. 1. [Emphasis 
supplied. | 

It is to be noted, however, that factual analyses of the cases cited by Cali- 
fornia, which include those referred to in the foregoing quotation from Rio 
Grande, reveal that the holdings are restricted to a view that as to navigable 
waters which were wholly intrastate in nature, states might act with regard to 
purely local facilities in the absence of federal legislation. Accord: 34 Op. Atty. 
Gen. 410, at 413 (1928). The italicized language cited above alludes to such a 
restriction. It is therefore difficult to relate the applicability of those holdings 
to the Colorado River, a stream of interstate and international character and 
significance. 

U.S. Brief of June 30, 1959, pp. 538-55 

We are aware that compensation has been allowed for interest recognized 
under local law that have been taken by the United States. See, Federal Power 
Commission vy. Niagara Mohawk Corp., 347 U.S. 239 (1954); United States v. 
Gerluch Live Stock Co., 339 U.S. 725 (1950). Both of these cases can be ex- 
plained very simply on the ground that Congress by the statutes involved in 
each case had chosen not to exercise its navigation servitude and had indicated 
its intent that claimants of private interests in the use of the navigable waters 
in question be compensated for interference with such uses. 

It can thus be readily observed that the question whether any interests in a 
navigable stream are recognized depends entirely upon the will of Congress. 
And to hold that Congress, as in Niagara Mohawk and Gerlach, supra, made 
provision for the recognition of interests asserted under state law is not the 
equivalent of holding that in the absence thereof such rights would exist. Any 
claim that the Boulder Canyon Project Act is unconstitutional because of inter- 
ference with “vested appropriative rights” or “with rights to appropriate un- 
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appropriated water” is obviously without foundation. Even if appropriative 
rights were possible without Congressional authorization, such claim would be 
without foundation because any person aggrieved would have a remedy under 
the Tucker Act. See our initial brief, p. 6. 

There is nothing in Justice Brandeis’ opinion in Arizona v. California, 283 
U.S. 423 (1931), which is inconsistent with the foregoing analysis. That deci- 
sion establishes beyond any question that the Boulder Canyon Project Act was 
enacted in exercise of Congress’ power under the commerce clause of the 
Constitution. With respect to the references in that opinion to the “right” of 
Arizona and her citizens to appropriate the waters of the river it is to be noted 
that the Court did not even purport to determine whether or not there was in 
fact any such “right.” At p. 468 of the opinion Justice Brandeis said: “There 
is no occasion for determining now Arizona’s rights to interstate or local waters 
which have not yet been, and which may never be, appropriated.” 

Furthermore, the opinion must be read in the light of the Arizona claim to 
which it was directed: “* * * that the mere existence of the act will invade 
quasi-sovereign rights of Arizona by preventing the state from exercising its 
right to prohibit or permit under its own laws the appropriation of unappro- 
priated waters flowing within or on its borders.” Five years after the first 
decision, the Court spoke in terms of the “privilege” of the states and their 
inhabitants to appropriate and use the water of the Colorado River. 298 U.S. 
558, 569. And ten years later, in Oklahoma vy. Atkinson Co., 313 U.S. 508, 534 
it summarily disposed of Oklahoma’s similar claim of invasion of its sovereignty 
by construction of a federal project authorized by Congress in exercise of its 
commerce power in these words: 

Since the construction of this dam and reservoir is a valid exercise by 
Congress of its commerce power, there is no interference with the sov- 
ereignty of the state. * * * Nor can a state call a halt to the exercise of 
the eminent domain power of the federal government because the subse- 
quent flooding of the land taken will obliterate its boundary. And the 
suggestion that this project interferes with the state’s own program for 
water development and conservation is likewise of no avail. That program 
must bow before the “superior power” of Congress. United States v. Rio 
Grande Dam & Irrigation Co., supra, p. 703; New Jersey v. Sargent, 269 
U.S. 328, 337: Arizona v. California, 298 U.S. 558, 569: United States v. 
Appalachian Power Co., supra. 

And see Tacoma y. Taxpayers of Tacoma, supra; Ivanhoe Irrigation District 
y. McCracken, 357 U.S. 275 (1958). 

With reference to our reliance on the Supreme Court’s decision in Ivanhoe 
Irrigation District v. McCracken, supra, California says: “Neither section 4(a), 
section 5, nor any other provision of the Project Act converts these pre-existing 
appropriative rights into ‘federal property and federal privileges’.” (See Cali- 
fornia’s Response to our proposed findings and conclusions, p. 9.) But without 
regard to whether use under any such claim of “right” involves a use of federal 
property, it is certainly a federal privilege. 


VI. FEDERAL RESERVED WATER RIGHTS IN NAVIGABLE STREAMS 


US. Brief of June 30, 1959, pp. 9-11 


Ill. The navigable character of the waters of the Colorado River does not 


preclude the right of the United States to use those waters on its reserved lands 
adjacent thereto. 


Arizona, while she thus appears to challenge only the quantum of the reserved 
right asserted for the Colorado River Indian Reservation, seems to dispute the 
applicability of the Winters case with respect to the Fort Mohave Indian Reser- 
vation and asserts that the Supreme Court’s decision in Federal Power Commis- 
sion v. Oregon has no application. She says: “The so-called ‘general’ reservation 
doctrine there involved, springing from Article IV, Sec. 3, of the Federal Consti- 
tution has no application to navigable waters.” Arizona Answering Brief, p. 95. 

If this be so it is because Congress has never extended a general authorization 
for the appropriation of such waters. (The Desert Land Act by its clear and 
express terms applies only with respect to non-navigable waters on the public 
domain.) Because there has been no such authorization for the acquisition of 
privately-owned rights to the use of the navigable waters of the United States 
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there is no occasion to make a reservation of the already existing rights of the 
United States. 

But simply because the United States has not authorized the acquisition by 
others of rights to use the navigable waters does not mean the United States 
itself is precluded from using such waters as necessary for the beneficial uses of 
Government-owned lands bordering on or traversed by the stream. Neither does 
it mean that the United States is precluded from establishing along the stream 
a reservation of federal lands for federal purposes requiring the use of such 
waters. It simply means that no claim of a privately owned appropriative right 
to use such waters can be asserted against use by the United States on such 
reservation, regardless of whether such claim of right was initiated before or 
after the date of establishment of the reservation. The same considerations 
which establish the power of the United States to reserve rights to use non- 
navigable waters compel this conclusion with respect to navigable waters. The 
fact that the use of the navigable waters as necessary for the bencficial use of 
Government property bordering on the stream is undoubtedly subject to their 
use for purposes of commerce at the direction of Congress does not militate 
against the right of the United States to make such use. 


VII. EFFECT OF CONGRESSIONAL CONSENT TO COLORADO RIVER COMPACT 


U.S. Brief of June 1, 1959, p. 17 

For as the Compact was without effect until consented to by Congress, we 
Suppose that when consent was granted the Compact became effective only as 
Congress construed it in determining that consent should be extended. 

Mr. Cuenowern. Mr. Ely, would you give us a brief summary 
of what is contained therein. 

Mr. Ey. Yes, Judge Chenoweth, the United States proceeds first 
on the basis of two constitutional powers—the property clause and 
the commerce power. With respect to reservations, the largest in 
scope, of course, are the Indian reservations. And as to those, the 
general position is taken that the creation of the reservation removed 
from the impact of any State appropriation law the area covered by 
the reservation, and the right so reserved can be exercised at any time, 
is not lost by nonuse, is not measured by the needs of the Indians then 
resident upon the reservation, but is measured by their ultimate re- 
quirements, and those in turn are measured by the amount of irrigable 
land on the reservation. 

In other words, it is something like a riparian right, not to be lost 
by nonuse, not to be dependent upon use for its initiation, and limited 
only by the extent of irrigable area in the reservation. 

With respect to the navigation power, the commerce power, as I 
previously indicated, the assertion seems to be that there are no State- 
generated water rights in the Colorado River system; that if there 
were, they were cut off, in effect, by the Boulder Canyon Project Act. 
It may well be inferred that none came into existence, that the uses of 
water were by sufferance, until that act authorized contracts. This 
leaves in a large vaccum the question of water rights on other navig- 
able streams, upon which Congress has not provided any contract 
structure, such as the Columbia, the San Joaquin, the Sacramento, 
and so on. 

Mr. Rocers. Mr. Ely, the fact is that the Department of Justice 
has to take that stand under those two separate provisions in the 
Constitution, because they would be left without any ground to stand 
on if they limited themselves to the property clause of the Constitu- 
tion, insofar as those streams are concerned where the Federal 
Government never did own the land or the territory as such. 

Mr. Exy. That is correct. The commerce clause. 
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Mr. Rogers. And in other words, they are asserting the same ident- 
jcal right under the commerce clause that they are asserting under 
the property custody clause, are they not ? 

Mr. Exy. Well, the claim under the commerce clause, I think, is 
broader and cuts across more sensitive areas of State water rights 
than the claim under the property clause. 

Mr. Cuenowetu. Were you here yesterday, Mr. Ely, when Mr. 
Morton, the Assistant Attorney General, made his statement ? 

Mr. Exy. Yes, I was, sir. 

Mr. Cuenoweru. And he disclaimed very vigorously any inten- 
tion on the part of the Federal Government to in any way invade 
the field of States’ water rights or upset the presently existing decrees. 

Mr. Ery. I was very much pleased to hear him. I thought that it 
was a commendable statement, and I think that Mr. Morton and Un- 
der Secretary Elmer Bennett are to be commended for progressing 
as far as they have in reaching this agreed form of legislation. 

Mr. CHENOWETH. As you mentioned, the passage of H.R. 4567 would 
remove this cloud which is now hanging over everyone who has ¢ 
water right decreed by a State court in any of the western reclama- 
tion States. It certainly would ease his mind and permit him to go 
ahead and make plans if this sword of Damocles hanging over him 
could be removed. 

Mr. Exy. Well, it would certainly go far in that direction. Sec- 
tion 1 is significant to me, because as I read it, it clearly disclaims 
the effect attributed to withdrawals and reservations in the Arizona v. 
California case and others; and secondly, it recognizes the impact of 
State appropriations whether made before or after the establishment 
of the reservation. This touches on one of the curious blindspots left 
by the Pelton decisions, which is this: What kind of water right did 
the power company get when it got its license? Mr. Justice Douglas 
could not see that it got any water right because the United States 
had none to give. Did it get a right to be shared on a correlative 
basis with others who may later get licenses or water rights for con- 
sumptive use? Or did it get some sort of Federal appropriative 
right that is exclusive of later arrivals on the stream? Nobody 
knows. Now, as I take it, section 1 is intended to leave operative 
the State mechanism or apparatus of initiating and perfecting appro- 
priative rights and to disclaim the establishment of any riparian 
right. 

Mr. Cuenowetu. Mr. Morton took the position, you recall, that 
in his opinion the decision was not a direct attack upon vested States’ 
water rights. 

Mr. Exy. I think so far as the decision itself went, Mr. Morton 
is correct. The opinion is clear that the Commission had held that 
it was not impairing any existing rights. The license, in that case, 
says on its face that it is subject to all vested rights, and furthermore 
it reserves for future use, in conflict with the license, water rights 
upstream, up to a certain ceiling, leaving in question whether any- 
body other than the Bureau of Reclamation could exercise that. re- 
served right. But I think Mr. Morton is correct, that the decision 
itself does not purport to cut off any existing State consumptive use 
right. None was asserted. 
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Mr. Cuenoweru. Is there a general feeling of apprehension and 
concern—among the water users of California over this threatened 
attack upon their vested rights ? 

Mr. Exy. So far as the Colorado River is concerned, emphatically 
yes. The hazard to California’s water rights in that case, arising 
from the claims of the United States, is greater in magnitude in 
some respect than the hazard presented by the claims of Arizona. 

Mr. CuenowerH. Thank you very much. 





STATEMENT BY NORTHCUTT ELY, GENERAL COUNSEL, AMERICAN 
PUBLIC POWER ASSOCIATION 


Mr. Rocers. Mr. Ely, are you ready to proceed now ? 

Mr. Exy. Yes, sir. This statement which follows, Your Honor, 
is presented on behalf of the American Public Power Association. 

The American Public Power Association is a trade association 
comprising some 800 municipally owned power systems in the United 
States. Some of them hold licenses under the Federal Power Act, 
About 50 licenses are held by these public agencies. 

We are concerned about the general misapprehension of the rela- 
tion between the rights intended to be conferred by the Federal 
Power Act and by State law and the dangers seen there by some of 
those who are concerned by the decisions on those licenses. 

The Pelton Dam decision is the one which has prompted this con- 
cern most recently. It was a case which involved the property 
clause, involving lands owned by the United States, and the Fed- 
eral Power Commission proceeded upon that basis of Federal jurisdic- 
tion. As you know, the Federal Power Act limits the Commission to 
proceeding upon the basis of one or other of two findings, that lands 
of the United States are affected, or that navigation is affected. 

The Pelton Dam decision does not purport to affect the existing 
water rights, consumptive use rights, acquired under the laws of any 
State. It has caused a great deal of apprehension because of the im- 
plications drawn from it that the United States could, by licensing a 
project, somehow reserve or create a water right of some undefined 
sort, whether riparian or appropriative, as against the laws 
of the State in which the project was located, and whether or not that 
is an appropriation State. 

For that reason, H.R. 4567, with its disclaimer of the effect upon 
appropriations under State law, would help, I think, to remove a good 
deal of that misapprehension. 

With respect to navigable waters, the Appalachian case, some years 
ago, so defined navigable waters as to cover, as the chairman has indi- 
cated, practically every stream in the United States. As one ob- 
server said, every stream deep enough to float a Supreme Court opin- 
ion is navigable. And there must be a rule of reason in the division 
of responsibilities and powers as between the Federal and State Gov- 
ernments in dealing with these streams. 

It happens that each of the cases that has attracted public atten- 
tion recently has been one involving not a conflict between power and 
consumptive use, irrigation, or domestic uses, but a conflict between 

ower and fish. That was true in the First Jowa case. It was true 
in the Pelton case. It was true in the Cowlitz case. JI argued the 
Cowlitz case in the Supreme Court for the city of Tacoma. 
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Now, if the conflict is as to the use of the stream for nonconsump- 
tive purposes, that is, power, on the one hand, and fish or other non- 
consumptive use on the other, the authority must be lodged some- 
where to decide upon the best use or uses of that stream, which is 
capable of multiple uses. If the rationale of the commerce clause of 
the Constitution is that in instances which affect the people gen- 
erally, or those of more than one State, the power should reside in 
the Federal Government, then it is logical that it should lodge in the 
agent of Congress, the Federal Power Commission. 

Right or wrong, the Commission’s determination of the impact 
upon fish or other nonconsumptive uses of a power dam is subject to 
review under the statute, the Federal Power Act, by the circuit court 
of appeals, and is subject to further review by the Supreme Court on 
certiorari, and nothing but chaos is introduced by dividing that. re- 
sponsibility and that authority between the United States, the Fed- 
eral Power Commission, and some State agency, because most of 
these streams, or many of them, are interstate streams. You cannot 
permit the project which has an interstate impact, hence by definition 
a national impact, to be vetoed by one of the States concerned. And 
Tam speaking now of the authority to build the structure, the dam. 
There is a vast difference, as the Supreme Court has pointed out in 
Nebraska v. Wyoming and Ickes v. Fox, between the power to build 
the dam and the power to dispose of the impounded waters for con- 
sumptive use. 

That same distinction was drawn in two of the Colorado River 
eases, in Arizona v. California in 283 U.S. 423 (1931), which sus- 
tained the right of the United States, to build the dam but specifi- 
cally said that it was not passing upon the power of Arizona as to 
the waters released from the dam. And United States v. Arizona, 
295 U.S. 174 (1935), where the United States sued to enjoin inter- 
ference with the construction of power dam, and the Supreme Court 
said that the statute under which the Secretary was authorized to 
divert water from the river was not authority to build any dam. 

It is settled that the United States, in the exercise of a consti- 
tutional power to build a dam, is not required to conform to the 
police regulations of any State. It does not have to get the ap- 
proval of the State engineer for its plans. It does not have to get 
the permission of the State to build a structure, assuming that it is 
for a constitutional purpose. 

But that does not mean that by so building the dam, the United 
States has acquired the right to dispose of the water there stored in 
disregard of the laws of the States which deal with consumptive use. 
The Reclamation Act, section 8, as its legislative history clearly shows, 
was enacted with that dilemma clearly in mind, that a dam may be 
located in one State, or hundreds of miles upstream from the place 
of use, and the water may be lawfully impounded there by the United 
States, but that the distribution and use of that water ought to be 
according to the laws of the State where it is used. 

And that is for the very simple reason that consumptive use of 
water is a real property right appurtenant to the land. There 
18 NO more reason for the United States to attempt to disregard the 
laws of the State relating to the appurtenant character of a water 
right for consumptive use than to upset the real property rights in 
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that State in any other respect, such as the rule against perpetuities, 
There is a vast distinction between the authority to construct: works 
and the authority to control consumptive use of water. 

Now, the Federal Power Act does not attempt in any way to deal 
with consumptive use, It requires in section 27, indeed, that no 
vested right shall be interfered with. And that was construed, in 
this same Pelton case, as including rights which were vested, even 
though not perfect. That is a sound principle. 

Furthermore, section 9(b) of the Federal Power Act requires 
the licensee to get an appropriation under State law for his water 
right. And that is sound. The difficulty arises when a State com- 
mission disagrees with the Federal Power Commission as to how the 
river shall be used. In the State of Washington, for example, there 
was a statute which prohibited the building of any dam higher than 
25 feet on major tributaries of the Columbia River. The Cowlitz 
involved in the Zacoma case, flower 7 million acre-feet a year on an 
average, almost as much as the Upper Basin or the Lower Basin on 
the Colorado River. And yet no dam higher than 25 feet could be 
built there. The great power resources had to be sacrificed for fish, 

The Federal Power Commission, in the exercise of the authority 
conferred by Congress, reached the opposite conclusion, that you could 
not hold up the building of these gigantic and badly needed power 
projects, needed throughout the Northwest, because of that type of a 
State mandate. And as a matter of fact, the State courts of Wash- 
ington as well as the Federal courts reached the same conclusion. 

The issue which ultimately reached the U.S. Supreme Court was a 
very narrow one, of whether or not the matter was res judicata as to 
the authority of a Tacoma licensee to condemn an obsolescent fish 
hatchery which alone stood in the way of building the reservoir. 

So that I simply want to enter the caveat here: Let us not throw 
the baby out with the bath water, in reaching these sensitive areas of 
conflict between Federal and State jurisdiction, and impose some 
kind of a veto power that is going to stop badly needed projects and 
create the kind of reaction that will result in later repeal of your 
legislation that has really very good purpose. 

Each of the bills before you has a commendable purpose in its 
attempt to straighten out this Federal-State conflict. But the diff- 
culty I have with several of them is that they would be simply the 37th 
or 38th or the 48th declaration of policy, without a specific mandate 
to the departments as to what to do about it. And I would respect- 
fully suggest that what is needed is to define the objectives you are 
going to reach and to lay down a short and simple instruction to the 
departments with respect to each of them. 

For example, are you or are you not prepared to recognize that 
appropriative consumptive use rights in navigable streams and in non- 
navigable streams, without distinction, shall be compensable, paid for, 
if taken by the United States? 

The answer, to my mind, is “Yes.” Ten million acres of Jand 
have been patented under the Desert Land Act, which require water 
right appropriations under State law, and findings by the Secretary 
that they were valid appropriations. Nearly all of them under the 
definition in the Appalachian case relate to navigable streams or 
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streams that are tributary to navigable streams. Hence, they are in- 
valid if the Department of Justice’s present position in Arizona v. 
California is right. They ought to be compensable. It does not mat- 
ter whether the streams are navigable or nonnavigable. 

That bugaboo ought to be laid to rest. 

Second, how are they going to be acquired? Section 7 of the 
Reclamation Act has been plain for over 50 years that the United 
States can acquire a necessary water right. It has a power of con- 
demnation. It can proceed as it would elsewhere to acquire real 
property. 

That is not what is being asserted now. If the Government finds 
now, in cases like the Santa Margarita case, that it is in conflict with 
a State generated water right, it says: “True enough, we are directed 
by Congress to claim no water right greater than that given by the 
State of California, but we don’t have to proceed under the laws of 
California as to procedure to establish that right. We don’t have to 
go before the water rights board. We don’t have to make an appro- 
priation. We are entitled to exercise self-help. We can take it, and 
if you are hurt, you can go to the Court of Claims.” It is a combina- 
tion of the two catchwords of self-help and inverse condemnation. 

If you are satisfied to have that situation, then do nothing about it. 
If you are not satisfied, then it is to me a simple matter to write a 
section into the statute directing that if water rights are to be acquired 
by the United States, they should be condemned first, and they should 
not be acquired by inverse condemnation or self-help. This should be 
without prejudice, of course, to a man’s right to compensation if they 
do take them, anyhow. 

And third, it seems to me that a great deal of the controversy 
about which we have heard these 2 days arises out of a conscientious 
feeling of agents of the United States that for some reason they 
should not proceed under State administrative procedure in estab- 
lishing their water rights in the first place. That is the trouble on 
the Hawthorne Reservation. 

Nevada stipulated, in that case, that no interests of the State or its 
citizens were adversely affected by the drilling of the wells by the 
United States on this military reservation or the pumping from them. 
And that being so, there was not very much left to litigate about ex- 
cept the naked academic question: Should or should not the United 
States have proceeded under State law to get an appropriative right ? 

The United States would not have been hurt, in my opinion, if it 
had proceeded in that way to get a State certificate of some kind. 
It would have been better off, because sooner or later the underground 
basin will be overpumped, overdrawn. Sooner or later the Govern- 
ment wells are going to be in trouble, like other people’s. And sooner 
or later the United States is going to have get redress from someone. 

If the laws of Nevada controlled all the users of this basin, then 
there is administrative procedure under the Nevada law to get orders 
putting a ratable-take proration into effect. The United States is 
not subject to those laws, and it is not entitled to that protection. 
This may be a Pyrrhiec victory. 

But why should not the United States be directed to acquire its water 
rights in compliance with State procedure with the usual right of 
appeal to the courts? And I have no objection to its right of removal 
to Federal court, if that is a sticking point. 
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Now, with certain clear-cut mandates of that sort, you cut acrogs 
most of the areas of trouble, and you avoid the big fields that get you 
into difficulty in general pronouncements which require all Federal 
officials to conform to State laws and claim only State water rights 
and so on. They do not know where to draw the line. ’ 

For example, if some of these bills had been in effect when the 
Boulder Canyon project was being built, Hoover Dam could not 
have been built. That is the Department of Justice’s primary point 
in many of these hearings, and they are right about it. You do not 
want to stop some of these great projects by giving any one State a veto 
power on them. But that does not invalidate the purposes of your 
legislation. They can be reached in the ways I have indicated, by 
specific directions for specific action. And in so doing, to my mind, 
you would eleminate most of the supposed areas of friction between 
those interested in power development and those interested in con- 
sumptive use development. It happens that those interested in power 
development are generally looking to a Federal license. Those in- 
terested in consumptive use are generally loking to State-created ap- 
propriative rights. 

There is no necessary area of conflict. 

Mr. Rogers. You made reference to what Justice Department has 
argued in connection with Boulder Dam. Now, outside of the exer- 
cise of the right of eminent domain, if the Federal Government had 
proceeded in that manner, what else could have prevented the Federal 
Government from building Boulder Dam ? 

Mr. Ery. I am saying if some of the bills now before you had been 
on the books. Hoover Dam could not have been built without Ari- 
zona’s consent. 

Mr. Rocers. That is what I mean. Now, what provisions do you 
have in mind that would nullify, in effect, the right of the Federal 
Government to proceed under the right of eminent domain? 

Mr. Exy. The general provisions that no right shall be claimed 
except that conferred by the State, and directing that compliance with 
State law be a governing mandate in the construction, operation, and 
maintenance of any Federal project. You cannot conform always to 
State law in construction. But I say you generally can conform, and 
I would go so far as to say you can always conform, in the distribu- 
tion of water under that project, for consumptive use. 

Mr. Rocers. But you think that would have blocked it, even though 
the Government did have the right of eminent domain ? 

Mr. Exy. Well, yes. Assuming one of the bills before you to have 
been law, it would have precluded, I think, the power of eminent 
domain by the operation of the very mandate contained in the bill it: 
self; namely, a Atectibn to proceed in accordance with State law. 

Mr. Rocers. Now, which one is that? Is that the Budge bill you 
have in mind ? 

Mr. Ery. Yes, H.R. 1234 has that type of provision. And I do 
not think that that result is necessarily intended by Mr. Budge. 

Mr. Rogers. I understand. 

Mr. Ex. But that is the type of objection that is going to make 
legislation difficult. 

Mr. Rocers. One other observation: You referred to the Federal 
Power Act, insofar as interfering with vested rights. Now, where a 
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stream is navigable, the primary issue is whether or not there is a 
vested right, is it not? 

Mr. Evy. That is correct. 

Mr. Rocers. And if you followed the general policy as laid down 
in the Appalachian case, you would find yourself in a position, would 

ou not, Mr. Ely, according to the position of the Federal Govern- 
ment in the 7’win City case, where there would not be a vested right? 

Mr. Exy. That might very well be correct, Mr. Rogers. At least, 
that is a contention of the United States. My own view is that the 
Supreme Court’s statement in United States v. River Rouge Co., 269 
U.S. 411 (1926), is a commonsense one that there is a vast difference 
between a right which validly exists until cut off and a right which 
does not come into existence at all until some affirmative act creates it. 
And in that case, the right was held to exist, notwithstanding that 
the stream was navigable. We do not doubt the power of the United 
States to take water rights in aid of navigation as any other property 
istaken. And it might very well be in some circumstances it can take 
without compensation, too. But that does not mean that the right 
never exists, simply because it is capable of extinction with or with- 
out compensation. 

Mr. Rogers. And one other thing, following out the Appalachian 
case, if the courts did follow that out, there actually would be no need 
for H.R. 4567, because H.R. 4567 would not have any application 
whatever to navigable streams. 

Mr. Exy. I noted that point yesterday, Mr. Chairman. I think 
there is some confusion there. H.R. 4567 limits the exercise of a power 
founded on the property clause. It says nothing about powers founded 
on the commerce clause. Now, of course, there are reservations on 
navigable streams. The Colorado River is one of them. And H.R. 
4567 would sharply restrict the scope of the Government’s claims there 
without affecting its claims under the commerce clause. It would be 
inaccurate to say H.R. 4567 has no application to navigable streams. 
It does. It has no application to the commerce power. That is, the 
waters of navigable streams used on a reservation would be subject 
to H.R. 4567; that is, the creation of the reservation would not invali- 
date the State appropriation. 

Mr. Rocers. Yes, but any application of those waters from that 
navigable stream would be subject to taking by the Federal Govern- 
ment at will. 

Mr. Exy. Well, again let me back up again. H.R. 4567 restricts the 
claims of the United States arising from a reservation or withdrawal. 
It does not matter whether the water involved is navigable or non- 
navigable. Assuming that a State appropriation for navigable waters 
is possible and exists, H.R. 4567 would say it should not be cut off 
by the creation of a withdrawal or reservation. It shall not be af- 
fected. Further, that appropriation of that water can continue to be 
made regardless of the withdrawal. 

Mr. Rocers. I do not think I made myself clear. 

If the Federal Government decided to make a reservation—and of 
course the making of the reservation under H.R. 4567 would not affect 
the rights to use water. But if you follow out the theory in the Zwin 
City case, the Federal Government could use those waters, because 
any rights that had existed for their use would be subject to the prior 
right of the Government to take the water. 
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Mr. Exy. I see your point, Mr. Rogers; H.R. 4567 would not curtail 
the U.S. claims of rights to proceed under the commerce power to take 
water, notwithstanding a State appropriation of it. However, I 
again want to say that under the Gerlach case, United States v. Ger- 
lack Livestock Co., 339 U.S. 725 (1950), Mr. Justice Jackson, we think 
very wisely, said that the Supreme Court had never held that the 
Government, under a highly fictional navigation power, as he called 
it, had a right to take water from one user to give that water to an- 
other user. He said, “We have never held that or anything like it.” 
And consequently, my feeling is that the United States, while it has 
the power to take, in some cases with compensation and in some with- 
out, has not been found by any case to have the power to take without 
compensation, to give water for a consumptive use to some other user, 
under the cloak of navigation. 

Mr. Rocrrs. Of course, that is the main point, whether they have 
the right to take with or without compensation. 

Mr. Exy. Yes. 

Mr. Rogers. Mr. Saylor? 

Mr. Sartor. Yes. Mr. Ely, if either bill following the pattern set 
down in H.R. 4567 or H.R. 5555 is passed, would it require the United 
States to get permission from any State for the erection of a dam? 

Mr. Exy. H.R. 4567 would not touch that point at all. H.R. 5555 
I believe could be so construed. And that is one of the difficulties I 
see In H.R. 5555. 

Mr. Sartor. It is my understanding that it is your belief that Con- 
gress should not, in such instances, place that burden, that possibility 
of stopping the erection of the dam on a navigable stream, in the 
hands of any State agency. 

Mr. Exy. Yes, Mr. Saylor. I think that the power must remain ina 
single hand, namely, that of the United States, to determine whether 
or not construction of a dam shall be licensed on a navigable river. 
I want to make very clear that that does not necessarily determine the 
character of the water right that the user of the dam gets. 

Mr. Sartor. Now, would you take the same position with respect 
to a nonnavigable stream ? 

Mr. Ey. With respect to nonnavigable streams, Mr. Saylor, in- 
dividually, I have great difficulty in accepting the premise that every 
fork of every creek is navigable water. But if you are able to find 
that the use of the nonnavigable stream affects the use of the 
navigable stream below it, then you have possibly conceded the prem- 
ise of the Department of Justice, that the Federal authority goes up 
to the forks of the creek. 

But so far as your direct question goes, as to whether legislation 
which you might now write should leave the United States free to 
license a structure upon a nonnavigable stream, free of assent of the 
State in which it is located, I would say that if you find the constitu- 
tional power of the United States under the property clause to build 
that dam, you ought to arrive at the same conclusion, yes, that the 
licensing powers in the United States shall be unrestricted in the sense 
of it being exclusive. 

Again, I do not say what kind of water right the user of that dam 
would get. But so far as the authority to interfere with fish runs, and 
so on, I think one agency has to decide it, and the Federal Power Com- 
mission had better be that agency, subject to judicial review. 
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Mr. Saywor. Mr. Ely, every diversion of water or use of water in 
a tributary of a navigable stream must of necessity have some effect 
upon a navigable stream, because it takes, out of that stream, water. 

Mr. Exy. That is correct. 

Mr. Sayvor. Now, is it a question of degree as to whether it will 
actually make the stream which is navigable in fact less navigable; 
and if so, how far should this committee go in that field? 

Mr. Exy. Yes; it is a question of degree. If we now are talking 
about the commerce power, with respect to the development of the 
nonnavigable tributary, and we are no longer talking about the prop- 
erty clause, on the assumption that there are Federal lands involved, 
then I think, personally, as a matter of horsesense, the commerce power 
should not be carried further than the power to license a dam which 
has a demonstrable and determinable effect upon navigable capacity 
below. I do not think the Rio Grande case was intended to go any 
further than that. 

It went back and forth from the Supreme Court to lower courts sev- 
eral times, in an effort to find the impact, the effect, of that dam lo- 
vated on a nonnavigable stretch of the Rio Grande, on navigation be- 
low. But it is a very difficult factual question. I have difficulty in 
geing the language in which you would predetermine that issue. 
Some administrative agency has to do it, and the tendency of admin- 
istrative agencies, obeying Parkinson’s law, is to expand their jurisdic- 
tion to the ultimate. 

Mr. Sartor. Now, under the property clause, how far would 
you say that a State authority should or could go in granting appro- 
priative rights in nonnavigable streams ? 

Mr. Exy. Speaking personally, I think that the authority there 
should be plenary in the hands of the State, just as with respect to 
the control of the erection of structures on navigable streams the 
Federal power should be plenary. There does not exist any Federal 
body of law under which you can either establish or determine water 
rights. The States have been the source of that function under our 
Federal system from the beginning, and it is appropriate that they 
should retain it. I am speaking now of consumptive use. 

Mr. Sartor. Then, of course, the next question is: How far should 
State authority go in granting appropriate rights in navigable 
streams ? 

Mr. Ery. In my opinion, it should be as plenary and as unrestricted 
as it is with respect to nonnavigable streams, unless and until the 
United States determines that there is an interference with naviga- 
tion. 

By navigation, I mean navigation, with a capital N, true inter- 
ference with commerce; in which event, of course, the State authority 
ought to yield. 

Mr. Saytor. Then one last. question : Really, do you believe that any 
bill passed out by this committee should cover both the property clause 
and the commerce clause? Or should we try to ial with them im 
separate pieces of legislation ? 

Mr. Ery. That is a question of what is politically feasible, Mr. 
Saylor, and your judgment and that of the members of the committee 
would be infinitely superior to mine. 
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I feel that this matter has been before Congress for a number of 
years now—at least 3 years ago I testified on 1t—and H.R. 4567, or 
at least those portions of it representing the departmental draft, offer 
an opportunity to move forward with a partial solution. I would 
like to see that done. If I were writing the ticket, I would put a good 
deal more into it. But if you gentlemen find in your opinion it jg 
not feasible to solve these other problems, I would not delay the solu- 
tion of the reservation and withdrawal problem in order to get a 
more complete job. 

Mr. Saytor. Thank you ever so much, Mr. Ely. 

Mr. Rogers. Mr. Sisk ? 

Mr. Sisk. Mr. Chairman, I have no questions. I am very happy 
to see Mr. Ely here before the committee. He is a real authority on 
this subject. And I want to say I concur in this last statement. Iam 
completely sympathetic to many of the things in some of these other 
bills. I appreciate your realization that you do have a problem here 
of trying to accomplish and take this thing a step at a time, rather 
than going too far and getting slaughtered in the process. 

Thank you, Mr. Chairman. 

Mr. Rocers. Judge Chenoweth ? 

Mr. Cuenowertn. I will not take further time, Mr. President. Mr, 
Ely has raised a number of very interesting questions, and I would 
like to discuss them with him, but other witnesses are waiting, and I 
will not take the time. 

Mr. Rocers. Mr. Burdick? 

Mr. Burpicx. I would like to thank the gentleman for his very fine 
testimony. 

Mr. Evy. Mr. Chairman, before leaving the stand, I would like to 
call to your attention the best discussion of this whole question T have 
seen anywhere. It is by Charles E. Corker, captioned “Water Rights 
and Federalism.” It is reprinted from the California Law Review, 
volume 45. I have a number of them here that I will leave for the 
members of the committee, if I may. This is such an excellent and 
objective article that you may want to consider including it in your 
record. 

Mr. Rocers. Thank you very much, Mr. Ely. Those will be re- 
ceived for the file, and will be distributed among the members. 

Thank you very much. 

Mr. Exy. Thank you, Mr. Chairman. With your permission, I 
desire to include a summary statement and draft of amendments, 
covering some of the questions asked by members of the committee. 

Mr. Rocers. Without objection the statement will be made a part 
of the record at this point. 

(The statement and amendments follow :) 


STATEMENT OF NortHcuTT Ety, GENERAL ‘COUNSEL, AMERICAN PusBLic PowER 
ASSOCIATION, RE BILLs (H.R. 4567, 4604, 4607, 6140, 5555, 5587, 5618, 1284, ann 
2363) RELATING TO FEDERAL AND STATE WATER RIGHTS JURISDICTION 


My name is Northcutt Ely. I am a member of the law firm of Ely, McCarty 
& Duncan, with offices in the Tower Building, Washington, D.C., and am general 
counsel of the American Public Power Association. 

The American Public Power Association is a trade association comprising 
over 800 of the principal municipally owned power systems in the United 
States. It has members in Alaska and Puerto Rico. 
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About 50 of the licenses issued by the Federal Power Commission under the 
Federal Power Act are held by public power agencies. Other applications are 
pending. Our members are affected by the proposed bills to the extent that 
these would amend or supersede provisions of the Federal Power Act (41 Stat. 
1063, as amended, 16 U.S.C.A., secs. T91a—823 (1958 Supp.) ). 

The clarification of the relationship between Federal and State jurisdiction 
jn the development of water resources is a commendable objective. It is neces- 
sary, however, to state some premises and define objectives, lest we throw out 
the baby with the bath water. 


I. PREMISES UNDERLYING FEDERAL AND STATE LAWS GOVERNING WATER RESOURCE 
DEVELOPMENT 


The principal premises of a sound Federal-State relationship in water resource 
development, it seems to me, are the following: 
Bases of Federal jurisdiction 


1. The Federal jurisdiction is supposed to be based on five constitutional 
powers, of which two are stated in section 4(e) of the Federal Power Act (41 
Stat. 1065 (1920), as amended, 16 U.S.C., sec. 7T97(e) (1952)). These two are 
found in the commerce clause (art. I, sec. 8, cl. 3) and the property clause (art. 
IV, sec. 3, cl. 2) of the Federal Constitution. Thus, if the Power Commission 
finds that a proposed project affects navigable waters of the United States, or 
lands of the United States, the project may not proceed without a license from 
the United States. The other three constitutional bases, referred to in some 
decisions, are the war power (art. I, sec. 8), the general welfare clause (art. 
I, sec. 8, cl. 1) and the treaty power (art. II, sec. 2, cl. 2). These are not 
statutory bases for Federal Power Commission jurisdiction, however. The 
scope of the two constitutional powers of Congress, asserted in the Federal 
Power Act, i.e., the commerce power as related to navigable waters and the 
power specified in the property clause as related to public or reserved lands ’°* is 
said to be “plenary”. This, however, is an over-simplification, as I shall indi- 
cate. 

Bases of State jurisdiction 


2. The State’s jurisdiction over water resources is founded upon the “police 
power,” that is, the power to regulate the use of property for two general pur- 
poses: (a) to conserve natural resources and prevent their waste, and (b) to 
establish the basis upon which private rights in water resources may be initiated 
and established, as a part of the State’s general powers to determine the terms 
upon which property may be owned and enjoyed. 


“Ownership” versus “regulation and control’ 


8. Neither the United States nor the State owns the corpus of any water flow- 
ing in a stream, navigable, or nonnavigable. Such power as either jurisdiction 
possesses is the power to regulate the,use of that water. Great confusion is 
introduced by talk of Federal or State “ownership” of water or water resources. 
As against a foreign country, the United States “owns” everything within its 
boundaries, to the exclusion of any “ownership” thereof by any other nation. 
But what we really mean by this sort of “ownership” is sovereignty, not pro- 
prietorship. In some countries which follow the regalian principle of real 
property, the nation owns, as a proprietor, the mineral estate underlying the 
privately owned surface. But that principle does not prevail in this country, 
either as to minerals or water rights. The State “owns” water flowing in a 
stream only in the sense that it “owns” wild birds. One may not shoot the 
birds or appropriate the water without a permit from the State, in its exercise 
of the police power. Nevertheless, title does not come from the State’s permit, 
but from the act of reducing the birds or the water to possession with the assent 
of the State as sovereign, not as proprietor. Moreover, as to water, the right 
that the user gets from the State is a reasonable usufructuary right, not a right 
in the corpus of the flowing stream. So also the United States does not “own” 
the waters flowing in any stream, any more than it “owns” the migratory birds 
which cannot be lawfully killed without a Federal duck stamp, which is required 
by the Federal Government in the exercise of its treaty powers for the protection 
—————— 


Sec. 3 of the Federal Power Act defines “reservations” to include “lands acquired and 


aan any public purposes.” 41 Stat. 1063 (1920), as amended, 16 U.S.C., sec. 796 
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of migratory fowl. The Federal power to regulate the use of the waters of a 
navigable stream, like its power to regulate the use of a highway or railroad 
stems from the constitutional commerce power, and does not mean that the 
United States “owns” either the corpus or the usufructuary rights in a stream 
any more than it necessarily owns the highways or the traffic on the highways, 


Supremacy clause 


4. Where an irreconcilable conflict is found between the exercise of power 
by the State, otherwise lawful, and exercise of power by Congress in a field 
confided to it by the Constitution, the supremacy clause (art. VI, cl. 2) of that 
Constitution requires the State law to yield. But it is within the power of 
Congress (except in a few specific constitutionally prohibited instances, such as 
treaties, coinage, and postal functions), to set limits upon its own exercise of 
power which is otherwise plenary, and to yield ground to the State in the exer- 
cise of the latter’s police power. Sometimes Congress does so by silence, as by 
failing to legislate in a field which is open to both Federal and State regulation, 
Sometimes it does so by affirmative declaration. The Desert Land Act, recog- 
nizing Statelaw appropriations of the use of waters on public lands, is an 
example. In the latter type of cases, the question arises whether the “propul- 
sive force” of the law is Federal or State. It makes little difference to the 
man on whom this force operates, either in the recognition or the prohibition 
of some activity, so long as the mandate is clear as to the right or duty 
involved. 


II. PRINCIPAL AREAS OF CONFLICT BETWEEN FEDERAL AND STATE JURISDICTION 


The principal areas of confiict between Federal and State powers of regulation 
of the use of streams, giving rise to the pending legislation, are primarily in four 
categories. These areas ought to define the objectives of legislation on this 
subject. The problem can be simplified by supposing that we are starting at 
the head of the stream and working down. 


Construction of works 

1. If Congress, in the constitutional exercise of its plenary powers under 
the commerce clause or property clause (the two powers asserted in the Federal 
Power Act) builds or licenses the building of a dam, whether on navigable or 
nonnavigable waters, must it conform to the police regulations of the state, 
which, if operative may veto its construction? Example are State statutes pro- 
hibiting all dams in excess of a stated height on specified streams. The answer, 
under the decided cases, is plainly in the negative, and should remain so. By 
hypothesis, the Constitution delegated these powers to the Federal Government 
in order to deny that very veto power to the local interest of a State. It wasa 
wise prescience. Hydroelecric power, originating in a single State, flows across 
State lines in instant response to the needs of ners in other States. There is 
a national, not a parochial, interest in weighing such benefits from the non- 
consumptive use of the stream against competing noncomsumptive uses, such 
as fish runs which may be impeded by the dam. One agency must make this 
difficult evaluation, and the Federal Power Commission, not several competing 
State agencies, is the logical one to determine the project best adapted to the 
comprehensive development of the stream. 


Water rights 

2. But what kind of a water right inheres in the operator of this dam after 
it is constructed? This is quite a different question. It presupposes conflict 
with competing rights to the use of the same stream, at points which may be 
either above or below the project. The very nature of water rights is such 
that they operate at a distance, entitling the owner to compel claimants above 
him to let the water down to his project, and entitling him to store or consume 
that water, which would otherwise be available for use by still other projects 
below him. Water rights are of two general kinds, riparian and appropriative. 
The common law riparian right, typical of England and humid areas in the 
eastern United States, is a “correlative” right to use of a pro rata share of 
the stream. It can be claimed only for lands which are riparian to the stream, 
it is not dependent upon use for its creation, and it may not be lost by nonuse. 
There are no priorities among owners of riparian water rights; thus a riparian 
use initiated in 1959 if “reasonable” may lawfully diminish the supply avail- 
able to other riparians, which they may have used for a half-century. By con- 
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trast, the law of appropriation, recognized in all 17 States west of the 98th 
meridian (and exclusively in 8 of them), is based on the principle of “first in 
time, first in right.” Priority is its keystone, and it is exclusive in character. 
Shortage is not prorated; it falls on the junior appropriators in reverse order of 
seniority of the establishment of their appropriations. Appropriations are 
established by compliance with the procedure specified by the State: in general, 
filing of notice with a State administrative body, hearings on competing notices, 
issuance of a permit evidencing the date of initiation of the right, followed by 
construction of works, and thereafter by application of water to use with due 
diligence. The priority of the right, upon final completion of the project, relates 
pack to the date of initiation, to the extent of the full quantity ultimately used. 
There is no comparable Federal apparatus. Instead, in at least 36 statutes, 
Congress has directed that rights to the consumptive use of water be established 
in accordance with State law. In the classic language of section 8 of the Rec- 
lamation Act of 1902 (32 Stat. 388, 390 (1902), 43 U.S.C. sees. 372, 383 (1952) ) 
“peneficial use shall be the basis, the measure, and the limit of the right.” 
Section 27 of the Federal Power Act (41 Stat. 1077 (1920), 16 U.S.C. sec. 821 
(1952) ) forbids impairment of any water right vested under State law, section 
9(b) (41 Stat. 1068 (1920), 16 U.S.C. sec. 802 (b) (1952)) requires the licensee 
to show the requisite appropriations under State law, and section 21 (41 Stat. 
1074 (1920), 16 U.S.C. sec. 814 (1952)) requires condemnation of and payment 
for any property taken by the licensee. This, however, does not dispose of the 
matter, for two reasons, next stated. 


Water rights of a power licensee 


8. Where Federal jurisdiction to require a Federal power license rests on the 
property clause of the Constitution, it is usually because the project is located 
on, or involves, Federal lands which are withdrawn or reserved. In fact, since 
1934, all public lands have been withdrawn. Suppose a Federal reservation 
was created in 1910, but the license to build a project on or affecting these 
lands was not issued until 1959, and in the meantime substantial appropria- 
tions were made under State law, either upstream or downstream from the 
reservation. What water right does the licensee get, as against these appro- 
priations? Did the United States carve out a riparian right of some kind in 
1910? Does the licensee get one in 1959, notwithstanding the fact that the 
State may have wholly abolished riparian rights, either before or after 1910, 
and can he compel existing appropriators to share with him? In turn, must 
he prorate with a subsequent licensee on some other reservation on the same 
stream? If so, chaos is a certainty. On the Colorado River, for example, the 
U.S. claims for the Chemehuevi Indian Reservation, created in 1907 but on which 
there are no Indians, water rights not only against all users on the main stream, 
but also on all lower basin tributaries entering the river above that reserva- 
tion, and to the full extent of the future requirement of all irrigable lands on 
the reservation (none at all are irrigated there now). If there were power sites 
on the Chemehuevi Reservation (as there are on the neighboring Colorado River 
Indian Reservation, created in 1865), the same principle would apply. The 
Pelton Dam case (Federal Power Com’n v. Oregon, 349 U.S. 485 (1953)) sus- 
tained a Federal license for a project on withdrawn and reserved lands, but 
upon a finding by the Power Commission that no vested rights were affected, 
and accompanied by a waiver of claims by the licensee to certain quantities of 
water for future developments elsewhere. But what kind of right does the power 
company now have at the Pelton site? A federally generated riparian right, 
in a State which does not now recognize riparian rights? Or a federally gen- 
erated appropriative right under the Federal Power Act, a statute which spe- 
cifically requires the licensee to show evidence of an appropriation under State 
law? 

Compensation 


4. Where the Federal jurisdiction rests on the commerce clause, brought to 
bear in asserted exercise of the function of improving navigation, and is in 
conflict with property rights asserted under State law, to what extent are those 
rights compensable? Are the States constituionally incapable of generating any 
rights at all to the use of navigable waters for consumptive purposes or power 
production (as they are constitutionally disabled from coining money), or are 
proprietary rights of individuals to the use of navigable waters, recognized by 
State law, valid unless and until cut off by Federal legislation? The latter 
appears the proper and fair view, but it has been vigorously challenged. If 
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Federal legislation does preempt the stream, legislation ought, as a matter of 
fair play, to assure the same measure of compensation to the owner as against 
the Federal Government or its licensees as against anyone else, whether or not 
the Constitution might permit harsher treatment. 


Judicial review 

5. How shall conflicts between the Federal and State Governments, or between 
private parties claiming under these jurisdictions, be resolved? The answer, 
of necessity, is that the resolution must be by a judicial tribunal. But the 
doctrine of sovereign immunity, shielding the United States from suit even by a 
State without the consent of the United States, prevents such a determination in 
any case where the United States is found by the court to be a necessary party 
(even though the suit is not on its face directed against the United States), 
Only Congress can grant the requisite consent. (As an alternative, the Attorney 
General may intervene as a plaintiff. He did so in Arizona v. California, now 
pending before the U.S. Supreme Court, on the Colorado (344 U.S. 919 (1953)). 
He refused to do so in New Mezico v. Teras, 352 U.S. 991 (1957), on the Rio 
Grande, and the Court dismissed the suit). There is existing legislation on 
this subject, but it is piecemeal. Section 208(a) of the Act of July 10, 1952, 66 
Stat. 560, 48 U.S.C. sec. 666(a) (1952), grants the consent of Congress to joinder 
of the United States in water rights litigation where the United States is an 
indispensable party, but subsection (c) of section 208 excludes interstate suits 
in the original jurisdiction of the Supreme Court. On the other hand, section 
14 of the Colorado River Storage Project Act of April 11, 1956, 70 Stat. 110, 48 
U.S.C. sec. 620(m) (Supp. V 1958), specifically grants consent to joinder of the 
United States in original actions involving the “law of the river” on the Colorado, 
It is desirable to make the consent provision appearing in the 1952 act of general 
application. 





PROPOSED AMENDMENTS 


Annexed to this statement are proposed amendments (printed in italic) to 
H.R. 4567 to effect the foregoing objectives. 


A BILL To provide that withdrawals or reservations of public lands shall not affect certain 
water rights 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That— 

(1) The withdrawal or reservation of surveyed or unsurveyed public lands, 
heretofore or hereafter established, shall not affect any right to the use of water 
acquired pursuant to State law either before or after the establishment of 
such withdrawal or reservation [, nor shall it affect the right of any State to 
exercise jurisdiction over water rights conferred by the Act admitting such State 
into the Union or such State’s constitution, as accepted and ratified by such Act of 
admission].* 

(2) The provisions of section 1(b) of the Flood Control Act of 1944 (Act of 
December 22, 1944, 58 Stat. 888-89, as amended, 33 U.S.C. § 701-1 (1952)) shall 
apply to all works hereafter constructed by or under the authority of the United 
States west of the ninety-eight meridian. 

(3) Any right to the consumptive use of water claimed by the United States 
under the laws of any State shall be initiated and perfected in accordance with 
the procedure established by the laws of that State.’ 

(4) No vested right to the beneficial consumptive use of any waters, navigable 
or nonnavigable, which is recognized by the laws of the State in which such use 
is made, shall be taken by or under authority of the United States without com- 





1 Amendment proposed by U.S. witnesses. 

2 Section 1(b) of the Flood Control Act of 1944 subordinates uses of water for navigation 
to uses for irrigation and domestic purposes, in areas west of the 98th meridian. It does 
not affect the authority of the United States or its licensees to construct works, and does 
not touch conflicts between navigation or power functions and other non-consumptive func- 
tions such as preservation of fish and wildlife. 

3 This is derived from sections 7 and 8 of the Reclamation Act of 1902. The proposed 
language applies only where the United States claims an appropriative right under State 
law, but in such a case requires the United States to conform to the administrative pro- 
cedure established by the State for the establishment of such a right. It negatives the 
asserted “right of self-help”. 
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pensation ; * and where such rights are acquired otherwise than by agreement 
with the owner, they shall be taken by proceedings in eminent domain in the 
manner provided in section 21 of the Federal Power Act, and not otherwise’ 

Sec. 2. Nothing in this Act shall be construed as— 

(1) Modifying or repealing any provision of any existing Act of Congress 
requiring that rights of the United States to the use of water be acquired pur- 
suant to State law ; 

(2) Permitting appropriations of water under State law which interfere with 
the provisions of international treaties of the United States ; or 

(3) Affecting, impairing, diminishing, subordinating or enlarging (a) the 
rights of the United States or any State to waters under any interstate compact 
or existing judicial decree, (b) the obligations of the United States to Indians 
or Indian tribes, or any right owned or held by or for Indians or Indian tribes, 
(ce) any water right heretofore acquired by others than the United States under 
Federal or State law, (d) any right to any quantity of water used for govern- 
mental purposes or programs of the United States* at any time from January 1, 
1940, to the effective date of this Act; or (e) any right of the United States to 
use water which is hereafter lawfully initiated in the exercise of the express 
or necessarily implied authority of any present or future Act of Congress or 
State law when such right is initiated prior to the acquisition by others of any 
right to use water pursuant to State law. 

Sec. 3. Section 208 of the Act of July 10, 1952 (66 Stat. 560, 43 U.S.C. §666 
(1952)) is amended by deleting therefrom the following language contained in 
subsection (c):* “Nothing in this Act shall be construed as authorizing the 
joinder of the United States in any suit or controversy in the Supreme Court of 
the United States involving the right of States to the use of the water of any 
interstate stream.” 


Mr. Rogers. The next witness will be Mr. Gilbert Cox, of the Na- 
tional Association of Soil Conservation Districts. 
Mr. Cox, will you come forward and identify yourself, please ? 


STATEMENT OF J. GILBERT COX, VICE PRESIDENT, NATIONAL 
ASSOCIATION OF SOIL CONSERVATION DISTRICTS 


Mr. Cox. I am Gilbert Cox, a member of the National Association 
of Soil Conservation Districts. 

Mr. Chairman, I have a statement I would like to read, with your 
permission. 

Mr. Rogers. Yes, sir. You may proceed, sir. 

Mr. Cox. Thank you, sir. 

We in the National Association of Soil Conservation Districts ap- 
preciate this opportunity to express our views on H.R. 5555, which 
would recognize the authority of the States in connection with the 
control, appropriation, use, or distribution of water within State 
boundaries. 


*This language does not deny the supremacy of the federal commerce power, but does 
recognize the existence and compensable character of rights generated under State law 
which may be taken in the exercise of the plenary federal commerce power. 

'This language requires the exercise of the power of condemnation in affirmative judicial 
proceedings for that purpose, in contrast with the asserted right of “inverse condemna- 
tion”, i.e., a taking without prior judicial process, remitting the claimant to suing for 
compensation. 

* Amendment proposed by U.S. witnesses. 

7Section 208(a), of the act of July 10, 1952, grants the consent of Congress to joinder 
of the United States in water rights litigation where the United States is an indispensable 
party, but subsection (c), of section 208 excludes interstate suits in the original jurisdic- 
tion of the Supreme Court. On the other hand, section 14 of the Colorado River Storage 
Project Act of April 11, 1956, 70 Stat. 110, 43 U.S.C. section 620(m); (Supp. V 1958) 
specifically grants consent to joinder of the United States in original actions involving the 
“law of the river” on the Colorado. (The proposed amendment makes the consent pro- 
visions of section 208(a) of the act of July 10, 1952, of general application. 
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Let me say, by way of preface, that farmers and ranchers of the 
country have now organized more than 2,825 soil conservation dis- 
tricts in all the States and Territories of the Nation. These districts 
contain more than 4,560,000 farms and ranches and approximately 
1,641 million acres. 

More than 14,000 men and women are serving on the governing bod- 
ies of these districts. All of them have been selected in their home 
communities to assume the responsibilities of local leadership in their 
respective districts. All of them are responsible under the soil conser- 
vation district laws of their respective States for carrying forward 
programs of conservation and wise use of land and water resources, 

In view of their responsibilities and the programs they are carrying 
forward, it is almost elementary to say the soil conservation districts 
of the United States have a direct and continuing interest in all mat- 
ters concerning the water resources of the Nation. 

Districts are interested in the governmental authorities—local, 
State, and Federal—relating to the control, appropriation, use, and 
distribution of water. The exercise of these authorities affects the 
work of soil conservation districts. 

As the members of this committee are well aware, there are strong 
differences of opinion about the extent of Federal water authority and 
the circumstances of its supremacy over State water authority. The 
contention has been carried to the courts in certain specific cases, 

One of the principal points of issue concerns the rights or authority 
of the Federal Government to water falling or originating on feder- 
ally owned or controlled lands, especially when such waters contribute 
to flowing or moving surface or ground waters. The Federal Govern- 
ment, as we understand the issue, claims basic rights to such waters. 
Further, the Federal Governmént’s position is that its rights origi- 
nated prior to, and therefore outrank, the water rights established 
under State laws. 

The contention over authority has given rise to a condition of un- 
desirable instability. In situations where the Federal Government 
may undertake to use water, because of its origination on federally 
owned or controlled lands, the planning of conservation and land use 
programs dependent on such water can only be carried out in an atmos- 
phere of jeopardy. 

In locations where landowners have reason to feel insecure about 
their future water supply, because of the possible exercise of Federal 
authority, they are naturally reluctant to invest time and money in 
programs of conservation and improvement. 

Where such investments have already been made, the landowners 
may find themselves heavily penalized by the exercise of such au- 
thority—especially in circumstances where the landowners invested 
in good faith on the basis of water rights originating under State 
laws. 

During the annual convention of the National Association of Soil 
Conservation Districts at Houston, Tex., in February of this year, the 
policymaking council declared that— 


the stability of the economy, the property values, and the continued peace, pros- 
perity, and development of much of the United States is dependent on a con- 
tinued recognition of the supremacy of State water laws and the property rights 
which have been derived and settled thereunder. 


—— 
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Further, the NASCD Council said: 


The application of authority to eontrol interstate commerce or other claimed 
constitutional authority ought not to be used by any branch of the Federal 
Government to impair or destroy the supremacy of State water laws and the 
property and human values based thereon. 


Our council has adopted the position that Congress should enact 
legislation— 


requiring every agency, permittee, licensee, and employee of the Federal Gov- 
ernment, as a condition precedent to the taking or use of any water, to acquire 
a right to the use thereof in conformity with State laws and procedures relating 
to the control, appropriation, use, or distribution of such water; and defining 
the water affected by such legislation to include all water originating on fed- 
erally owned or controlled lands which contribute to flowing or moving surface 


or ground waters. 

H.R. 5555 does not satisfy in all details the position adopted by 
the policymaking council of our association. In our opinion, how- 
ever, it is a constructive bill and one which fully merits our endorse- 
ment and support. In principle and in many ‘of its details it is in 
substantial harmony with our views. 

We are especially gratified that H.R. 5555 would apply nation- 
wide. ‘The water rights problems which have long been emphasized 
in the West are now arising with almost equal urgency in parts of the 
Kast. 

We believe the provision of section 2 of the bill provides the Federal 
Government with reasonable access to the acquisition of water rights 
regarded as necessary for its purposes. 

Finally, we wish to endorse the provision in section 3 which pre- 
serves the integrity of interstate compacts and existing judicial de- 
crees affecting water rights of either the United St: ites or any indi- 
vidual State. 

It is our earnest hope that this subcommittee will report favorably 
on H.R. 5555. 

That concludes my statement, Mr. Chairman. 

Mr. Rogers. Thank you very much, Mr. Cox, for an excellent 
statement. 

Are there any questions from any of the committee members? 

Mr. Saylor? 

Mr. Sartor. Mr. Cox, if H.R. 4567 were amended so as to apply to 
all of the United States, its Territories, and possessions, even though it 
does not go as far as H.R. 5555, would you be in favor of enactment 
of that bill at this time? 

Mr. Cox. I am sorry to say I am not prepared to answer that ques- 
tion, sir. 

Mr. Rocers. Any further questions? 

Thank you very much, Mr. Cox. 

Mr. Rogers. The next witness is Mr. John R. Clayton of Colorado, 
representing the National Reclamation Association. 


r. C layton, if you will come forward and identify yourself, you 
may proceed. 
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STATEMENT OF JOHN R. CLAYTON, MEMBER, LEGISLATIVE COM. 
MITTEE, NATIONAL RECLAMATION ASSOCIATION 


FEDERAL-STATE RELATIONS IN WATER RIGHTS 


Mr. Ciayron. Mr. Chairman, with your permission I would like to 
tender my written remarks for the record, and I think I can, in brey- 
ity of time, within several minutes, just mainly summarize it. 

Mr. Rogers. Thank you very much, Mr. Clayton. And without 
objection your original statement will be inaloaud in the record at 
this point, and you may proceed. 

(The prepared statement of Mr. Clayton is as follows:) 


STATEMENT ON STATES’ WATER RIGHTS LEGISLATION 


(By John R. Clayton, attorney, Greeley, Colo., and member, legislative committee, 
National Reclamation Association ) 


My name is John R. Clayton. I am a practicing attorney in Greeley, Colo. 
I am a member of the legislative committee of the National Reclamation Asgso- 
ciation. In private practice our firm is general counsel for the Northern 
Colorado Water Conservancy District—an area of over 700,000 acres of land in 
northern Colorado receiving a water supply from the Colorado-Big Thompson 
project. We also represent numerous ditch and reservoir companies and in- 
dividual water users. 

The National Reclamation Association was organized in Salt Lake City in 1982 
primarily for the purpose of saving the reclamation program for the West. It 
has included among its membership continuously since that time not only the 
representatives of all of the major irrigation districts and canal companies of 
the West but also without question the outstanding leaders of reclamation from 
each of its 17 member States. Included also among its membership during all 
of these years have been the leading irrigation engineers, as well as irrigation 
and reclamation attorneys, men who are well versed in all of the problems in- 
herent in western water law. 

The question of control and jurisdiction over the streams of the West by the 
17 Western States comprising the area lying west of the 98th meridian has long 
been a matter of concern to the National Reclamation Association. 

Our association is appearing here today because of a controversy which has 
arisen in the past few years, regarding the respective rights and responsibilities 
of the reclamation States and the Federal Government. This controversy is 
State against Federal control in the establishment, use and administration of 
western water rights. From 1866 to 1955, you gentlemen passed over 17 pieces 
of congressional legislation concerning this matter. These statutes evidence a 
century of congressional action regarding water law in which Congress has 
consistently made provision for the policy of following of the laws of the States 
by the Federal agencies. 

These statutes are as follows: 

1. In the act of July 26, 1866 (14 Stat. 253), Congress said that water rights 
for mining, agricultural, manufacturing, and other purposes which had vested 
and accrued under the laws of the States on the public domain should be main- 
tained and protected. 

2. The act of July 9, 1870 (16 Stat. 218), further expanded and confirmed the 
act of 1866. 

3. The Desert Land Act of March 8, 1877 (19 Stat. 377). 

4. Section 8 of the Reclamation Act of 1902 (32 Stat. 390). 

5. The act of June 4, 1897 (30 Stat. 36), establishing the national forests 
apparently confirmed the right to appropriate waters from the national forest 
lands. 

6. Sections 9(b) and 27 of the Federal Power Act of 1920 (41 Stat. 1077) 
make clear that nothing in that act “shall be construed as affecting or in- 
tending to affect or in any way interfere with the laws of the respective States 
relating to the control, appropriation, use, or distribution of water.” 

7. Section 18 of the Boulder Canyon Project Act of December 21, 1928 (45 
Stat. 1057), clearly provides that nothing shall be construed as interfering with 
water rights which the States now have to the waters within their boundaries. 

8. Section 3 of the Taylor Grazing Act of 1934 (48 Stat. 1269) says that nothing 
ehall be construed as diminishing or impairing any State water rights. 
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9. The Great Plains Water Conservation and Utilization Projects Act of Octo- 
per 14, 1940 (54 Stat. 1119), reiterates the same principle. 

10. The Water Conesrvation Act of 1989 (53 Stat. 1419) provides that the 
Secretary shall only proceed as the water rights have been acquired under 
State law. 

11. Section 1 of the Flood Control Act of December 22, 1944 (58 Stat. 887), 
acknowledges State law and in addition provides (the O’Mahoney-Millikin 
amendment) that the uses of water for navigation west of the 97th meridian 
shall be subordinate to consumptive uses (under State law). 

12. The Mexican Water Treaty, U.S. Treaty Serial No. 994 (59 Stat. 1219 
(1945) ) provides that nothing shall be done to control the distribution of water 
contrary to the uses within individual States. 

13. The National Parks Act of 1946 (60 Stat. 885) requires “establishment 
of water rights in accordance with local custom, laws, and decisions of courts.” 

14. Section 208 of the act of July 10, 1952 (66 Stat. 560), consents that the 
United States be joined as a defendant in the course of acquiring or contesting 
water rights secured under State law. 

15. Subsection 3(e) of the Submerged Lands Act of May 22, 1958 (67 Stat. 31) 
says that it shall not “be construed as affecting or intended to affect or in any 
way interfere with or modify the laws of the States * * * relating to the owner- 
ship and control of ground and surface waters” which shall continue in accord- 
ance with State law. 

16. The act of July 28, 1954 (68 Stat. 577), authorizes the Secretary of the 
Interior to “construct facilities for the Santa Margarita River project” and 
provides that “the basis, measure, and limit of all rights of the United States 
of America shall be the laws of the State of California.” 

17. The act of July 23, 1955 (the multiple use of lands) (69 Stat. 368), provides 
that it shall not “be construed as affecting or intended to affect or in any way 
interfere with or modify the laws of the States * * * relating to the ownership, 
control, appropriation, use and distribution of ground and surface waters.” 

In 1955, there was decided by the courts the Pelton Dam case in Oregon, then 
the Hawthorne case in Nevada. These judicial decisions, together with con- 
tentions of certain executive departments of the Federal Government, lead us 
in the West to fear our water rights, as we have known them, are in jeopardy. 

This committee is considering numerous bills in connection with certain water 
rights ; the numerous bills themselves are evidence of the strong concern of not 
only the reclamation States, but of other States as well, over this vital question. 

We appear here today to support corrective legislation for the reestablishment 
of policy. Due to the Pelton Dam case, the Hawthorne case, and contentions of 
certain executive departments before our courts, we are entering an era of 
water law and water administration by executive interpretation or judicial 
decision. The long line of congressional acts since 1866 recognize the State laws 
of water, yet by judicial decision or executive interpretation, the State water 
laws now are confused and in jeopardy. 

We seek a return to the policy of the Government as evidenced by congressional 
legislation for 100 years. You gentlemen represent the policymaking branch of 
the Federal Government, yet by what we consider an improper invasion of 
policymaking by certain executive departments, no longer is policy determined 
by our elected representatives. We feel the establishment of policy is properly 
a function of Congress and should not be left to judicial decisions or adminis- 
trative interpretations. 

We are here, seeking through you gentlemen, the restablishment of govern- 
mental policy regarding western water rights. 

As early as 1937, the National Reclamation Association has been concerned 
with the threatened invasion of western water law ; within the past 8 years, this 
threatened invasion has become an actuality through certain judicial decisions. 
Consistently since 1937, the National Reclamation Association, at their conven- 
tions, has taken definite stands regarding this problem. The latest resolution 
was passed at the 27th annual meeting of the National Reclamation Association 
in Houston, Tex., in November 1958. 

At that annual meeting, Resolution No. 2 was adopted, which is as follows: 


“RESERVED OR WITHDRAWN LANDS LEGISLATION 


“Whereas the National Reclamation Association has repeatedly urged as a 
basic objective, the passage of Federal legislation recognizing the sovereign 
rights of the States to regulate and control the appropriation, distribution, and 
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use of waters within the States and to require Federal agencies and licensees to 
acquire rights to the use of water under State laws; and 

“Whereas the decisions of the Federal courts indicate that the most critica} 
area of Federal-State relationships is related to the claims of the Federal Goy- 
ernment to the use and control of water which arises upon, or flows over or 
under, withdrawn or reserved lands ; and 

“Whereas it now appears that an effective way to accomplish the basic objec- 
tive is by simple and direct legislation aimed at the specific problems: Now, 
therefore, be it 

“Resolved, That the National Reclamation Association : 

“1. Supports the passage of Federal legislation to recognize the sovereign 
rights of the States to regulate and control the appropriation, distribution, and 
use of the waters of the States and to require compliance with such laws by 
Federal agencies and their licensees ; and 

“2. Recommends as a first step toward these objectives that a bill be intro- 
duced and supported to the effect that the Federal Government shall not be 
deemed to have acquired or reserved any water rights as a result of the reger- 
vation Or withdrawal of public land whether made heretofore or hereafter, nor 
Shall such withdrawal or reservation be deemed to exempt any water from the 
provisions of the Desert Land Act (act of Mar. 3, 1877, 19 Stat. 377, as 
amended).” 

Our association strongly recommends the passage of H.R. 4567, the Aspinall 
bill, as the first step toward accomplishing clarification of States’ water rights. 
As pointed out in Resolution No. 2, we feel the imperative necessity of a con- 
gressional declaration of policy concerning reserved or withdrawn lands legis- 
lation. Other bills before this committee go further and are more all-inclusive 
than H.R. 4567. We agree with many of the principles in these other bills. We 
feel, however, that as a necessary first step, the passage of the Aspinall bill 
would be a starting point in clarifying western water law. 

As you gentlemen know, practically all of the water beneficially used in the 
Western States, falls on or travels through reserved or withdrawn lands. We 
feel the most immediate threat to our economy, as developed in the West, is the 
claim of the executive department as to their right to regulate and control the 
appropriation, distribution, and use of waters falling on reserved or withdrawn 
governmental lands. 

In conclusion, we again reiterate our strong support of and urge the passage 
of, H.R. 4567, the Aspinall bill, as a first step toward the objectives of not only 
the National Reclamation Association, but of the 17 Western States, so that all 
of us may feel secure in our uses of water. This bill is basically the same as 
the interdepartmental bill, or Federal agencies bill, with certain minor amend- 
ments. If the executive departments of the Government have strenuous objec 
tions to the amendments, we still urge passage of the Aspinall bill, minus the 
amendments. 


Mr. Cuiayron. My name is John R. Clayton. I am a practicing 
attorney in Greeley, Colo. Among our clients are the Northern Colo- 
rado Water Conservancy District, an area of over 700,000 acres of 
Jand in northern Colorado, which obtains a water supply from the 
Colorado-Big Thompson project. I am certain you gentlemen are 
familiar with that project, and also with the aims and objectives of 
the National Reclamation Association. 

Our association is appearing here today because of a controversy 
which has come to a head in the last few years regarding the respec- 
tive rights and responsibilities of States and Federal Government 
concerning water law. Other gentlemen, prior to my appearance, 
mainly Clarence Davis and Northcutt Ely, have given you a very 
comprehensive digest of what has happened in the past. In almost 
100 years of legislation, we in the West, based upon reliance upon 
those specific acts of legislation, have built what we think is a very 
expanding and dynamic economy. 

I think the question is not so much what has happened in the past 
as what is going to happen in the future. 
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We of course expect our economy to keep expanding, to keep just 
as dynamic in the next 20 years as it has been in the past. Our asso- 
ciation has been alarmed, particularly in the last 5 or 6 years, over 
certain theories of water rights which have arisen. 

As pointed out by these other gentlemen, some of these rights have 
been asserted a long time ago. It appears, however, in the past 4 or 5 
years they have come to a head, either through judicial decision or 
administrative interpretation, which we feel are contrary to the intent 
of Congress as laid down over the past 100 years. 

We appear here today principally to ask for corrective legislation 
from you gentlemen, to clear this area of doubt. Since the Pelton 
Dam decision and the Hawthorne, Nev., case, many in the West have 
feared for water rights as established and as they are being used under 
State law. 

What we seek here in the way of legislation is a return to this almost 
100 years of congressional intent as laid down by you gentlemen in 
either 17 or 33 specific acts of Congress which have been outlined to 
you. 

” We feel that this threatened invasion has become almost an actuality, 
due to the Pelton Dam decision and the Hawthorne, Nev.. case. 

As early as 1937, our association became concerned with this problem. 
Fach year in annual conventions assembled, we have passed resolutions 
regarding this. 

In the November 1958, convention held at Houston, Tex., our No. 2 
recommendation was that we recommend as a first step that a bill be 
introduced and supported to the effect that the Federal Government 
shall not be deviled to have acquired or reserved any water rights 
as a result of the reservation or withdrawal of public lands. 

Our association strongly recommends the enactment into legislation 
by Congress of H.R. 4567, the Aspinall bill. I would like to point 
out that our resolution at the Houston convention recommended as a 
first step—we feel that perhaps the greatest threat to our water rights 
in the West as we have known them and as we have expanded, is this 
principle of withdrawn or reserved lands. Many of you gentlemen 
are from the West. You know as well as I do the high percentage of 
water that falls on or travels through the Government lands. We feel 
that an extension of these doctrines would greatly impair our rights. 

Now, this bill basically, H.R. 4567, is what is known as the inter- 
departmental bill, which was worked on, I believe, for several years by 
Mr. Bennett, representatives of Justice, Department of Defense, and 
Bureau of the Budget. The bill as drawn now contains certain amend- 
ments. We would prefer to see the bill go through as prepared. Or 
you have about three companion bills. However, if there is too strong 
an objection raised by the interdepartmental agencies, we still feel 
that the so-called Federal agencies bill is a first step toward greatly 
clarifying the fear and the problem that we have in the West. 

We feel that over the past, in reliance upon this past legislation, 
we have built this economy, we have acquired our water rights under 
water law. Granted, there are 17 States in the National Reclamation 
Association. Each State has a different type of water law. However, 
we have built a great economy. We have hon for, in the future, ex- 
panding that economy still more. 
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We feel that the minimum that should be done in this session of 
Congress is putting into complete congressional action the Aspinall 
bill, H.R. 4567, or one of the related bills. 

Other bills before this committee go further, notably H.R. 5555, 
With the principles in some of those bills, we have the greatest sym- 
pathy. We believe that they are desirable objectives. 

In the West, when we build a fence, we sort of go one posthole at a 
time. We feel that the enactment of this Aspinall bill, or one of your 
related bills, would be the first posthole in eliminating from the Goy. 
ernment’s contention certain legal arguments that they have presented 
in court in the last 5 or 6 years. 

We have a strong feeling, gentlemen, that this is a matter of policy, 
We realize that laches or equitable laches do not apply against the 
sovereign. We do feel that in view of the almost 100-year history of 
Congress leading us to believe our water rights are protected, that they 
can be covered under State law, there is a moral obligation to clarify 
policy. 

We believe that the Aspinall bill or a related bill is the first step 
toward the clarification of this policy and would eliminate from the 
Department of Justice’s contention one more argument that they make 
every time we go up against them in a water suit. 

Mr. Asprnatu. Mr. Clayton, may I state that I think you havea 
very fine statement here for the National Reclamation Association com- 
mittee. It is my understanding that you feel that H.R. 4567 is about 
the minimum, and any distance further we might be able to go would 
be agreeable with you. 

Mr. Ciayton. We would certainly support you, sir. 

Mr. Asptnatu. May I say, as one who has worked diligently with 
several of your people in the northeastern part of Colorado, getting 
ready for the Colorado-Big Thompson development, that I think 
Messrs. Dilly, Smith, Hanson, and others, who were the founders of 
that great undertaking up there, will certainly agree with you in the 
position you have taken in this very perplexing problem. 

Mr. Ciayron. Could I mention one other thing, Mr. Chairman? 

We are afraid, perhaps needlessly so, that we are arriving ata 
western water law through executive interpretation, or judicial de- 
cision, which we think is wrong. We think it should be a matter 
of policy. You gentlemen, being the policymaking branch of the 
Government—we feel that through these judicial decisions, executive 
determinations of certain departments, not all of them, a policy 
statement by you gentlemen would be the absolute minimum at this 
time. 

Mr. Asprna.u (presiding). To add to that policy a suggestion that 
has been added irmaghew: the last year, legislative enactment, by 
Congress. 

Mr. Ciayron. But it has not been followed out. 

Mr. Asprnatu. Not followed out, largely because of executive de- 
mands, perhaps, to determine legal problems upon rights which are 
in existence without any question, but which do not pinpoint them- 
selves to the difficulties that are involved in this perplexing problem. 

Mr. Ciayton. Correct. 

Mr. AsprnaLu. Do you have any questions, Mr. Saylor ? 
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Mr. Sartor. Mr. Clayton, the association which you represent here 
today is especially involved with the western reclamation States. 
It is very apparent to you that this problem is not confined to the 
Western States. It is a national problem. 

Mr. Ciayron. That is right. 

Mr. Sartor. That being the case, would your organization support 
the reporting of H.R. 4567 if it were amended to apply to all of the 
United States ? 

Mr. Crayton. I believe we would, sir. One thing that has worried 
us in the reclamation West is because we realized we are small minor- 
ity, numerically, of the country. Geographically, no. But we feel 
that this water problem, while it originated through a shortage of 
water, principally in the Western States, in the past 10 to 15 years, is 
becoming a nationwide problem. No longer is it for the 17 Western 
States. I think that Virginia, Florida, some of the other States, are 
experiencing now what we experienced 50 years ago, a shortage of 
water; making certain that we have a dependable supply upon which 
you can build. ) 

Mr. Saytor. I think it is interesting to know that this morning I 
was informed that 17 of the so-called Eastern States have already 
passed laws which drastically change the old common law concept of 
riparian ownership, and are very much interested in this legislation 
and in about 10 others there are commissions determining what the 
State policy should be. 

Mr. Ciayron. Mr. Saylor, we welcome support wherever we can 
get it. I know within the past year we have expanded the mailing 
list of our Reclamation News to include over 700 persons outside of 
the reclamation West. We feel it isa bigger thing than mere regional 
representation. 

Mr. Saytor. That is all, Mr. Chairman. 

Mr. AsprnaLu. Any other questions ? 

Mr. Haley? 

Mr. Hartey. Mr. Clayton, I want to disagree with you most em- 
phatically on one statement you make, that we have a water prob- 
lem. It is true that we have a water problem, but not in the way that 
you expressed it here. We have had in Florida in the past 2 or 3 years 
an abundance of water, too much water, as a matter of fact. 

I also want to commend you on the statement you have made, and 
particularly the statement you make on page 4, in which you say: 

We seek to return to the policy of the Government as evidenced by the con- 
gressional legislation for a hundred years. 

I of course wish we could get back to that. I think it was a sound 
policy then, and I think it should be a sound policy now. 

I also disagree just a little bit, Mr. Clayton, with the statement you 
make when you say “you gentlemen represent the policymaking 
branch of the Federal Government.” Apparently we are supposed 
to do that, but in recent years I believe that our alleged Supreme 
Court has become the policymaking body of this Government, rather 
than the legislative branch. And I am sympathetic with your prob- 
lem out there, and I hope that this committee will see fit to give back 
to the States, to the States and the individuals, any rights that you 
think have been taken away from you by the Federal Government. I 
will certainly go to the extent of my capacity to do that. 
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Mr. Ciaytron. Thank you, Mr. Haley. I was raised in an era when 
there were three branches of the Government. And frankly, it is 
confused now. I would like to see your congressional branch as the 
policymaker ; and the executive; and judicial. 

Mr. Cuenoweru. I want to express a personal welcome to Mr, 
Clayton. He has made a very fine statement; not only your prepared 
statement, but your personal remarks, are very interesting and very 
helpful to the committee. 

I would like to ask just briefly about our situation in Colorado, 
Do we have any case pending there now? Has the Federal Goy- 
ernment made any direct overt attacks on States’ water rights in 
Colorado? 

Mr. Criayron. Not at the present time, Judge. However, in 1955 
in Civil Action 2782 in the District Court, Federal District of Colo- 
rado, there was the case entitled United States of America v. Northern 
Colorado Water Conservancy District et al. 'There were 20-some de- 
fendants. We were in session about 6 weeks. During that time, the 
Pelton Dam decision was decided. 

The next morning after that was decided, the Department of 
Justice requested permission to file an amended complaint. That case, 
incidentally, was a quiet-title suit on water for our project. There 
were over 18 law firms and about 40 lawyers in that case. It is 
the only time I have ever seen every defendant in that case united 
against the United States of America, when that attempt was made 
to file an amended complaint setting forth the principles of the Pelton 
Dam decision. It did not last long, the unanimity, but it lasted long 
enough to get that thrown out. I know of no case pending at the 
present time. 

Mr. CuenowerH. But there is this cloud of uncertainty hanging over 
every water user in Colorado and other reclamation States? 

Mr. Ciayton. I feel there is; yes. 

Mr. CuenowetrH. And though the Federal Government through 
the Department of Justice disclaims any intention to invade that 
field, there is always that threat, which we should remove if we can. 

Mr. Cuayton. Yes, sir. 

Mr. Cuenowetnu. We should continue to recognize the validity of 
decreed water rights in the States, and the holders of those rights 
ought to be protected in their use. 

That is all, Mr. Chairman. 

Mr. Asprnatyt. Any other questions? 

Thank you very much, Mr. Clayton. 

Mr. Asprnaty. The next witness is Mr. Dave Appleman, represent- 
ing the Oregon National Cattlemen’s Association. Mr. Appleman is 
from Denver, Colo. He occupies a position formerly held by a fine 
public spirited gentleman, Mr. Radford Hall. 

We shall be happy to hear your statement. 


STATEMENT OF DAVE APPLEMAN, AMERICAN NATIONAL 
CATTLEMEN’S ASSOCIATION, DENVER, COLO. 


Mr. Appreman. Mr. Chairman, my name is Dave Appleman. Iam 
acting secretary for the American National Cattlemen’s Association. 

I present these two or three sheets more as an indication of the feeling 
of the cattlemen who are members of the national association and the 
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State associations than as any expert testimony on the water question. 
Tam not familiar with expert water matters. But I should like, with 
your permission, to read this short statement. 

Mr. AsPInaLL. You may proceed. 

Mr. Arrteman. We appreciate this opportunity to be heard on 
H.R. 5555. 

The American National Cattlemen’s Association (made up of indi- 
vidual members, 29 State cattlemen’s associations and 115 county and 
regional groups mainly in the West and South) at its annual conven- 
tion adopted a resolution which urged passage of Federal legislation 
that would reaffirm the rights of the States “to control, supervise, and 
adjudicate their waters.” A similar resolution has been passed each 


year for several years. 


Ever since settlement began in the semiarid West, there has been 
competition for water. Laws controlling the use of it have been 
developed over the past century through local courts and legislation to 
meet local needs. At almost the start, the decisions separated the land, 
which went to the homesteader, and the water, which became the prov- 
ince of the State. And for many years the Federal Government itself 
based its claims for water within a State on that State’s water law, 
which generally meant the law of appropriation. With all the litiga- 
tion involved, this had become a settled question, lending stability and 
permanence to all agricultural operations. 

During the past 93 years, beginning with the act of 1866, which con- 
firmed the acquisition of water rights in accord with local customs, 
18 laws have been passed—and I understand there are more—by Con- 

ress which recognize and protect the water rights acquired under 

tate laws. So Congress has, time and again, said that the Federal 
Government should not interfere with State water laws. It has said, 
in effect, that the Federal Government must acquire water rights in 
the same manner as other appropriators under State laws. 

But in recent years some departments of the Federal Government 
have regarded the Federal statutes recognizing the authority of the 
States to control their water as less than mandatory, and have come 
out with a new doctrine that when the Government withdraws land 
from the public domain, it also withdraws water. 

Under this view, State laws on appropriation of water would have 
no application to the waters of the withdrawn public lands, and the 
argument can be made that rights acquired under State laws for use of 
water on Federal reservations are void. This is a serious threat to a 

art of the country where land withdrawals of one kind or another 

ave amounted to millions of acres. These Government claims have 

resulted in a fear that long-established water rights are being jeop- 
ardized. The problem is particularly serious in the West, where, 
roughly, half the land is Government land. 

It seems to us that there is validity in holding to something as con- 
sistent and well established as the repeated decisions of Congress in 
regard to the right of the States to the control of their water. We 
hope you will approve H.R. 5555 which would clearly establish the 
authority of the States over their water. 

Mr. Rocrers (presiding). Thank you very much, sir. 

Are there any questions ? 

Do any of the committee members have any questions ? 
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Mr. Rogers. Mr. Haley. 

Mr. Hatey. I just want to say to the gentleman that his organiza- 
tion, of course, in my State has a very fine reputation, as outstanding 
gentlemen, as I well know they are throughout the Nation. However, 
I do want to point out this fact to the witness. He says that he hopes 
that we will legislate in this field. I hope the gentleman will go back 
and study some of the recent rulings that we have had. Maybe if we 
do legislate in this field we might run into what is known as the pre- 
emption clause. In other words, when the Congress legislates in one 
field, it preempts the rights of all States, so says the Supreme Court. 

Mr. Rogers. Any other questions? 

Thank you very much, Mr. Appleton. 

Mr. Rogers. The next witness is Mr. O. F. Dent, representing the 
Texas Board of Water Engineers. 

Mr. Dent? 
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STATEMENT OF 0. F. DENT, TEXAS BOARD OF WATER ENGINEERS 


Mr. Dent. Thank you, Mr. Chairman and members of the com- 
mittee. 

In the interests of time and your heavy schedule, with many other 
witnesses waiting, I would like to present to you this statement and 
request that it be made a part of the official record, with one reserva- 
tion; and that is that in the conclusion of this statement, a number 
of expressions of this Congress have been made, with the citations ex- 
pressed, and a number of those have been called to your attention, 
which I would suggest be stricken, since they are already in the 
record. 

Mr. Rocrrs. Without objection, the statement will be included in 
the record, with the deletion of such matters appearing on the bot- 
tom of page 3 and thereafter that may be duplications of matter al- 
ready in the record. 

(The prepared statement of Mr. Dent is as follows :) 


Mr. Chairman, members of the committee, Chairman Durwood Manford and 
members R. M. Dixon and myself, Otho F. Dent, constitute the State Board of 
Water Engineers of Texas. The board is charged with the responsibility of ad- 
ministering the water laws of the State. It is invested with broad powers with 
respect to the appropriation and utilization of public waters. It is authorized 
to pass upon all applications for permits to appropriate State waters. It is the 
duty of the board to approve all applications and issue permits if such applica- 
tions are made in proper form and in compliance with the provisions of law and 
regulations of the board. The proposed applications must contemplate the al- 
location of water to one or more of the purposes provided for by law and not im- 
pair existing water rights, or vested riparian rights, and be not detrimental to 
the public welfare. 

The State’s title to water within its domain and some individual water rights 
are of long standing. When the Republic of Texas opened for business in 1836, 
it recognized the grants of lands and waters which had been made by the pre- 
decessor Governments of Spain and Mexico. The character of ownership of its 
lands and waters was not changed by the treaty provisions under which Texas 
was admitted to the Union. In the annexation process Texas retained its rights 
to the water in its wholly contained streams except as to certain rights related 
to navigation which were acquired by the Federal Government. 

So we may say, broadly, that the State of Texas is the sovereign source of 
title to all the waters in its self-contained streams, to that portion of the water 
of the interstate streams allocated to Texas by compact, and to all of the water 
of the Rio Grande allocated to the United States under treaties with Mexico. 
The laws of Texas govern the control, distribution, and use of these waters. 
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The legislature in 1889 provided the necessary procedure whereby water rights 
could be obtained in addition to those granted with the land under the Dominion 
of Spain, Mexico, the Republic of Texas, and the State of Texas. The Texas 
Legislature in 1913 restated the principle of State ownership of all the waters 
of the State and enacted the permit system for appropriation of these waters. 
Texas water law is based upon the principle, that the sovereign owns all of the 
surface waters of the State and holds these waters in trust for the public. 

It is the purpose and policy of Texas to investigate the character of the 
principle requirements of the watershed areas of the State for authorized uses, 
to the end that distribution of the right to take and to use these waters may be 
equitably administered and economically coordinated, so as to achieve the 
maximum of public value from this resource. 

The economy of Texas and also of the rest of the 17 Western States is largely 
puilt upon the recognition that the right to use water is a property right. Vast 
areas of land in our Western States are of little value if deprived of water. 
The right acquired by the appropriation of water has been recognized from 
the beginning of development of the West as a property right, just as valued and 
usually more so, and just as much protected by the law, as title to the land itself. 

In Texas the control of water means the direct control of land dependent upon 
it for such land without water is useless. Control of water also controls the 
location of industry with its attendant population. It means the power to 
replace an existing economy with a new economy; the power to destroy settled 
areas and to raise up new areas—all by the manner in which these water resources 
are administered. 

We heartily endorse H.R. 5555. We concur in the fundamental principles em- 
podied in this proposed legislation and request this committee’s usual sincere 
consideration. H.R. 5555 serves two purposes. First, it protects and preserves 
water rights as property rights. This assures stability of local economy, main- 
taining property values and continued prosperity. Orderly development of 
property in the United States is dependent on a continued recognition of the 
supremacy of the States in land and water law, so as to preserve the property 
rights that have been acquired and protected under such laws. Second, H.R. 
5555 restates and reaffirms a basic congressional policy. The principle of 
supremacy of State water laws over the ownership, distribution, and use of 
ground and surface waters has been recognized in States lying wholly or partly 
west of the 98th meridian by both Federal law, State law and the enabling acts 
by which many of the States were admitted to the Union. The United States of 
America and Federal agencies have respected this policy by filing applications 
for water permits in Texas. It should be added that without exception these 
permits were granted and the usual statutory fees were waived by the board of 
water engineers. 

The following citations are expressions of the same congressional intent that 
is sought to be established as a general law by H.R. 5555: 





(The material referred to may be found on page 256.) 

Mr. Dent. During this hearing, Mr. Chairman, those citations have 
been given. 

Mr. Rogers. Yes, sir. 

Mr. Dent. And I see no reason for making the record more volumi- 
nous than necessity dictates. 

Mr. Chairman and gentlemen of the committee, my name is Otho 
F. Dent, and I am a member of the State board of water engineers in 
Texas. That board is composed of three members, Durwood Manford, 
chairman, R. M. Dixon, and myself. This board is vested with broad 
powers under State law in the realm of developing and distributing 
and appropriating the water resources of the State. 

We, in Texas, are supporting H.R. 5555 in preference to H.R. 
4567. We feel that we, along with the other 37 States, would like 
to participate and enjoy the fruits of the labors of this committee, and 
we feel that 4567 is not applicable to our State or 37 others. We feel 
that the application is only tothe 11 public land States. 
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We recognize, in Texas, that we are going to need all the water that 
can be developed and made available for the State within the next 50 
years. We recognize, in developing those waters, that it is going to 
take the three levels of Government, the county, the State, and the 
Federal, to develop those water resources and to keep pace with the 
beneficial needs and demands that are accelerating within the State, 

We feel there is a place for all those three entities. And when J 
speak of local government, I am speaking on the county level, and then 
the State and Federal. In planning and developing the water re- 
sources, there have been few questions and few areas of conflict up 
until recent years. We feel that trend is taking place now, and we 
fear it might accelerate, and I might say that we in Texas have avoided 
so far that area of conflict; but it is like a traffic accident. It is gradu- 
ally coming closer to home, and we do not recognize it until it hits 
with us. 

The Federal agencies operating in Texas have been very cooperative 
with the State. We cooperated with them and other agencies 2 years 
ago and put out what we called a markup plan for the State of Texas, 
with all agencies participating therein. In that, there was definitely 
set out the agencies concurring therein, that it was the duty and obli- 
gation of the State to plan the development and coordinate the de- 
velopment of the water resources of the State. 

It is the only agency, Mr. Chairman and members of the committee, 
that has the mechanics now set up. It is the only agency that has 
experience and has been in the field of planning and developing the 
water resources of Texas and the other States. 

Gentlemen, we would like to maintain that position. We think 
it is a healthy position for the economy of our Nation. We recognize 
that there is a twilight field, so to speak, of overlapping jurisdictions 
and authority. We think that H.R. 5555 will clear that field. 

It has been said that another bill would dig a post to begin buildin 
a fence. Gentlemen, we have been building a fence for a hund 

ears. 

H.R. 5555 will do two things. It will preserve and protect. the water 
rights which are property rights. It will preserve and protect an 
economy built upon those rights, And it will reaffirm and restate the 
policy of Congress that has been stated in some 30 different acts. And 
with clarity, I feel that it will be hard to circumvent, as stated in 
H.R. 5555. 

Gentlemen, in this twilight zone of chaos and confusion, I think 
there are two roads that we as people and as a nation might follow. 
One of those roads is an intelligent one that will maintain, protect, 
and preserve the economy, the rights that have been developed these 
hundred years, by retaining and preserving the State’s administration 
over the water resources. 

The other road is a dangerous one, that perhaps confounds the 
confusion. It is a road of centralization. It is a road that. has many 
hazards, and it is a road where individuals will lose their initiative, 
their integrity. It is a road where nations travel and few survive and 
none return. 

I will say again: We have not been close to a major conflict. 

I recall to your minds the 1944 Flood Control Act, that states that 
west of the 98th meridian, including 17 States, waters for navigation 
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are subrogated to waters of higher beneficial use—domestic, munici- 
al, agricultural, mining, and industry. 

In the State of Texas the statutes provide the priority of use, and 
almost in the order stated in that congressional act. 

We in Texas are protecting navigation on the lower reaches. We 
are just as much interested in navigation for the State of Texas as we 
feel perhaps the federals are interested in it. It is a part of our 
economy. But knowing that we are going to need all of the waters in 
the State eventually for a higher beneficial use, then it behooves that 
the State administer those waters, coordinate the planning and devel- 
ment of all waters, because the greatest problem that we have, since 
75 percent of our waters, rainfall, fall on about 25 percent of our 
area—our great problem is distribution. 

Now, one of the fears that arise with us in the State is a piece of 
legislation which was passed by this Congress in 1958—the Water 
Supply Act—which provides that the Federal agencies can build 
conservation storage into their structures. 

In Texas, we do not require a permit for a flood control structure. 
If it is a strictly flood control structure, we do not require a permit. 
We require a permit only where conservation storage is placed. 

Well, we can see the field of conflict that might arise between the 
State and the Federal whenever conservation storage is built into a 
flood control structure and with no permit or no one to obtain a permit 
for that storage. And we recognize that every structure in our area 
should have built into that structure as much conservation storage as 

ossible, and at the same time serve a multiplicity or a multiple use, 
including flood control. 

I thank you, Mr. Chairman. 

Mr. Rocers. Thank you, Judge Dent. As I said the other day 
when you appeared as the alter ego of the government of Texas before 
this committee, the record should show the great service that you have 
rendered on this water problem in the State of Texas and the dedicated 


service that you have rendered. We deeply appreciate your views on 
the subject. 


Mr. Dent. Thank you. 

Mr. Rogers. Are there any questions? 

Mr. Sartor. Mr. Chairman, I would like to ask Mr. Dent whether 
or not if H.R. 4567 is amended so as to apply to all of the United States, 
its Territories, and possessions—whether or not his decision would 
change, so that you would support that legislation. 

Mr. Dent. I have not studied H.R. 4567. Personally, I would 
rather see H.R. 5555 amended to include the reservation. 

Mr. Sartor. That is all, Mr. Chairman. 

Mr. Rocers. Any other questions ? 

_Tfnot, thank you very much, Mr. Dent, for your excellent contribu- 
tion, 

Mr. Dent. Thank you, Mr. Chairman. 

Mr. Rocrers. The next witness will be Mr. J. E. Sturrock of the Texas 
Water Conservation Association, 

Mr. Sturrock, if you will come forward and identify yourself for 
the committee, you may proceed. 
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STATEMENT OF J. E. STURROCK, TEXAS WATER CONSERVATION 
ASSOCIATION 


FEDERAL-STATE RELATIONS IN WATER RIGHTS 


Mr. Sturrock. Mr. Chairman and members of the committee, I am 
presenting this prepared statement for the record, and [I shall skip 
through it hurriedly. I would like to stress a few points that I would 
like to call to the attention of the committee. 

Mr. Rogers. Without objection, your entire statement, Judge, wil] 
be included in the record the same as if read, and you may proceed 
to discuss it as you desire. 

Mr. Srurrock. Mr. Chairman and members of the committee, my 
name is J. E. Sturrock. I am general manager of the Texas Water 
Conservation Association with offices in Austin, Tex. The Texas 
Water Conservation Association, organized on October 2, 1944, is a 
statewide organization dedicated to the task of promoting the sound 
and orderly development, conservation, protection, and _ utilization 
of the water resources of Texas for all beneficial purposes. The mem- 
bers of the association consists of representatives of all major classifi- 
cations of water use. 

Texas being one of the 17 Western States, we have been interested in 
all proposed legislation pertaining to Federal and State relations in 
water use and devlopment. Over the past several years many bills 
have been introduced having for their purpose the settlement of the 
controversy over Federal-State rights in the control, appropriation, 
distribution and use of the waters within the boundaries of the several 
States. 

The Congress, in at least 17 separate acts, beginning with the act 
of July 26, 1866 (14 Stat. 253 has consistently sustained the water 
rights under State laws. On the other hand the decisions of the Su- 
preme Court have varied from time to time and the Department of 
Justice has vigorously and consistently championed Federal author- 
ity and prerogatives and are vigorous proponents of the Federal 
supremacy and paramount rights theory with relation to water rights. 

This Federal supremacy and paramount rights theory, so strongly 
advanced by the Justice Department, scares the West to death. For 
more than 90 years the West has relied on the several acts of Congress, 
beginning with the act mentioned above, recognizing the right of the 
arid and semiarid States to control the appropriation, distribution, 
and use of the waters within their respective boundaries. As a result 
a great agricultural, municipal, and industrial economy has developed 
in the West which is wholly dependent on water rights granted under 
State law. 

As the committee knows, Texas is not a public land State. The 
State having retained its public domain, to dispose of as it saw fit, 
on admission to the Union. Therefore, our problem is a little dif- 
ferent from that of the public land States. However, we are still 
subject to the Federal supremacy and paramount rights theory in 
relation to water rights. 

Although there are no Federal reserved lands in Texas, many of 
the streams are subject to navigational servitude and, therefore, would 
come under the above theories. As I understand the testimony of 
Mr. J. Lee Rankin, then Assistant Attorney General of the United 
States, on S. 863 of the 84th Congress, 2d session, the Justice Depart- 
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ment at that time was of the opinion that the United States, where 
it holds property, stands on the same level as a private citizen with 
respect to rights to water, except in those instances where there is a 

ater right in the field of navigational servitude or Federal reserva- 
tions of land made pursuant to the U.S. Constitution. 


I quote from pages 262 and 263 of the hearings before the Sub- 
committee on Irrigation and Reclamation of the Committee on In- 


terior and Insular Affairs, U.S. Senate, 84th Congress, 2d session, 
on 8. 863, March 19-29, 1956: 


Senator KucHeL. Under the Pelton Dam case, bowever, are the unappro- 
priated waters which the Government of the United States can claim belongs 
to it governed in any manner by the laws of the State or Oregon, in your opinion? 

Mr. RANKIN. I don’t think so. 

Senator KucHEeL. With respect to the construction of a power dam by the 
Federal Government where there are no federally reserved lands, you say it is 
impossible to give a legal opinion as to where title to the unappropriated waters 
on such a stream would be? 

Mr. RANKIN. No; the difficulty I had with your question before was that 
you didn’t indicate whether they were reserved or not. If you say that they 


are not reserved lands, then you have the question of whether there is a navi- 
gational servitude. 


Senator KucHEL. Assume there is not. 

Mr. RANKIN. If you want to wipe that out, then the United States is like 
anyone else, and it doesn’t have any superior rights that it can exercise. Then 
it condemns any prior vested rights and pays for them like anybody else would 
have to. 

Senator KucHEL. Would this statement be a fair interpretation of your opin- 
ion? That the United States, where it holds property, stands on the same level 
as a private citizen with respect to rights to water, except in those instances 
where you would grant it a greater right by reason of specific constitutional 
powers as, for example, in the field of navigational servitude. 

Mr. RANKIN. Or reservations. 


Senator KucHEL. Or reservations of land made pursuant to the Constitution. 
Mr. RANKIN. That is right. 


With reference to navigational servitude I can’t imagine a stream 
so small or so dry as not to be subject to such servitude under the Su- 
preme Court’s decisions in the Vew River case, United States v. Ap- 
palachian Electric Power Co., 311 U.S. 377, and the Denison Dam 
case, Oklahoma v. Guy F. Atkinson Co., 313 U.S. 508. 

In the Denison Dam case the Court said: 


The fact that portions of a river are no longer used for commerce does not 
dilute the power of Congress over them. * * * And it is clear that Congress may 
exercise its control over the nonnavigable stretches of a river in order to pre- 


serve or promote commerce on the navigable portions. * * * 

Flood protection, watershed development, and recovery of the cost 
of improvements through utilization of power had been recognized re- 
cently as part of commerce control ; and the Court said: 


* * * We now add that the power of flood control extends to the tributaries 
of navigable streams. For, just as control over the nonnavigable parts of a river 
may be essential or desirable in the interest of the navigable portions, so may 


the key to flood control on a navigable stream be found in whole or in part in 
flood control on its tributaries. * * * 


Further— 
the fact that ends other than flood control will also be served, or that flood 
control may be relatively of lesser importance does not invalidate the exercise 
of the authority conferred on Congress. 
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As the construction of Denison Dam and Reservoir was a valid 
exercise by the Congress of its commerce power, the Court held (at 
313 U.S. 534) that there was no interference with the sovereignty of 
the State. 

In connection with powers of Congress under the commerce clau 
I quote from an address of Hon. C. Petrus Peterson of Lincoln, Nebr., 
an eminent lawyer and former president of the National Reclama- 
tion Association, before the Interstate Conference on Water Prob- 
lems in Chicago, sponsored by the Council of State Governments in 
May of this year on the subject: “Federal and State Relations in 
Water Use and Development” : 


The position of the Court and Justice Department has been developed largely 
by litigation growing out of construction and application of the commerce clause 
of the Federal Constitution. It is one thing to define the ultimate reach of the 
powers of Congress, on the one hand, and the powers reserved to the States 
on the other. It is another thing to determine the wise exercise by the Congress 
of its powers and to make possible the cooperation of the States to make the 
Federal system work. 

If we are justified, as I believe we are, on the basis of the existing judicia] 
decisions, to conclude that Congress has the constitutional authority to fully 
cooperate with State governments in seeking legitimate objectives in the na- 
tional interest, we find ourselves confronted with the necessity of cooperation 
between the various States wholly or partly within a given drainage area or 
watershed if the desired objectives are to be reached as well as the cooperation 
of the Federal Government obtained. 

When two or more sovereign powers seek solutions of present or anticipated 
conflicts, they resort to a treatymaking procedure. We are not apt to find 
solutions by questioning the powers and prerogatives of either the Federal 
Government or of the sovereign States. Solutions here, as in international 
affairs, are to be achieved, not by measuring the length of the swords held 
by antagonists in an arena, but by mutual good will and understanding. 

The champions of Federal supremacy rely on the judiciary to vindicate their 
philosophy. They challenge attention to the gradual extension of Federal au- 
thority under the commerce clause. * * * 

When, as in the Pelton Dam case, it is recognized that navigation cannot be 
invoked as a basis under the commerce clause the so-called property clause 
is substituted and where neither the commerce clause or the property clause 
can be made to serve resort is had to the general welfare clause. 

The States on the other hand have sought to check this advance by referring 
to the 10th amendment. The distinguished Governor of Oklahoma, familiarly 
ealled “Alfalfa Bill” called out the National Guard to protect the State rights 
but was met by a decision by the judiciary which sustained the Federal 
Government. 

The States have not, however, been without a remedy, as witness the Tidelands 
case where their appeal to Congress was sustained and the Court decision was 
overcome. 

All of this adds up to the proposition that the Congress is still supreme, in 
recognizing State jurisdiction, subject only to the limitation that Congress cannot 
delegate or transfer its legislative power to the States. (Knickerbocker Ice Co. 
v. Stewart, 253 U.S. 149; AIR 1145.) This limitation has been invoked by 
representatives of the Justice Department against bills introduced in Congress 
to require all Federal agencies to follow the congressional directive to the 
Bureau of Reclamation, namely to conform to State laws in the matter of 
appropriation of water in the rerlamation States. The reasoning of these repre- 
sentatives of the Justice Department seem to be as follows: If a farmer tells 
his hired man what to do and how to do it, he is surrendering his authority. 
The obvious answer is the farmer is not abdicating his authority. He is exercis- 
ing his authority. Where Congress tells the agencies it has created what to do 
and how to do it, Congress is not abdicating but e.. 2rcising its authority. 

The obvious answer is that Federal agencies may be required to operate in 
conformity with acts of Congress, one of which is, or may be, a requirement 
of compliance with State water laws in the matter of appropriation of water. 
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Cooperation and coordination can take the place of contest in 
Federal-State relationship in water use and development. In this 
connection I quote from preservation of integrity of State water laws 
report and recommendations, October 1943, of committee of the Na- 
tional Reclamation Association, appointed pursuant to resolution No. 
9, adopted at annual convention of association, October 1942. 

Page 11, paragraph 3: 

3. Adjustment of conflict: As interpreted and applied in the New River and 
the Red River decisions, the power of the Federal Government under the com- 
merce clause transcends the use of water under State laws for reclamation 
purposes. It follows that the preservation of the integrity of State water laws 
eannot be accomplished if efforts for that purpose are confined to the insertion 
in various acts of Congress of a provision requiring that Federal agencies 
constructing and operating Federal projects shall observe the State laws respect- 
ing appropriation, use, and distribution of water. It is evident that the solution 
lies largely in the integration of the operation of physical facilities and the 
coordination in an appropriate manner of jurisdictions in a dual form of 
government. Everything should be done to advance the concept that the control, 
regulation, and utilization of water in the arid and semiarid West should be in 
accord with the principle that the highest uses shall be for domestic consumption 
and for growing crops, and that multiple purpose and power projects shall be 
so designed and operated that the needs of irrigation shall at all times be para- 
mount to hydroelectric water requirements. Further, the imposition of Federal 
jurisdiction under the commerce clause to maintain navigable capacity and 
regulate floods in lower reaches of rivers having their sources in the arid and 
semiarid regions should recognize the desirability of the maximum use of water 
for irrigation purposes. This same objective should be kept in mind in formula- 
tion of plans for basin development and in the authorization of specific projects 
in order to insure both the recognition of applicable State laws and the appro- 
priate coordination of Federal and State jurisdictions over waters involved in 
such plans or projects. This purpose can be served through water compact 
adjustments and the activities of basin States’ committees (R. pp. 127-130 
R. pp. 111-112, R. pp. 1380-132). 

Mr. Chairman and gentlemen of the committee, this study was made 
shortly after the decisions of the Appalachian Power Co. and the 
Dennison Dam case. Such eminent water lawyers of the West as the 
late Judge Clifford H. Stone of Denver and the late Governor Ralph 
Carr of Denver, and others—we thought we could see the handwrit- 
ing on the wall, after the decision of the New River case and the Den- 
nison Dam case, where they opened up this navigational servitude 
which could be applicable to Pennsylvania Avenue, through the ex- 
penditure of enough funds. And the only way that could be seen was 
an integration of our State and Federal programs and cooperation 
and coordination and integration. 

The Texas Water Conservation Association has since 1950 been 
urging a coordinated and integrated water resources development, 
conservation and use plan and program for Texas through the co- 
operation of local, State, and Federal agencies and private enterprise. 
We have made great progress with the help of Gov. Price Daniel and 
Senator Lyndon B. Johnson, along with other Members of the Texas 

° w. ‘ 5 ‘ “oe . 
delegation in Congress and local and State officials and agencies. 

Governor Daniel yields to no man in his advocacy of the rights of 

. ” = 
the States to control the appropriation, distribution, and use of waters 
within their boundaries, and he is pushing as hard as he can for a 
statewide coordinated and integrated water plan and program for the 
State, recognizing that this is a job requiring cooperation at all levels 
of government. 
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As an example of what is being done in Texas, the committee’s at- 
tention is called to Senate Document No. 111, 85th Congress, 2d ses- 
sion, entitled “Water Development Potentialities of the State of 
Texas—a Joint Report Prepared by the Texas Board of Water Engi- 
neers, Corps of Engineers, Soil Conservation Service, and the Bureau 
of Reclamation,” prepared at the request of Senator Johnson and 
Governor Daniel. 

Following this report, the Congress enacted Public Law 85-843, 
sponsored by Senator Johnson, creating the U.S. study Commission 
to formulate a basic, comprehensive, and integrated plan of develop. 
ment of the land and water resources within the Neches, Trinity, 
Brazos, Colorado, Guadalupe, San Antonio, Nueces, and San Jacinto 
Rivers Basins and intervening areas in Texas. 

The Commission is composed of a chairman and a representative 
from each of the river basins and six members, one each from the De- 
partment of Commerce, the Department of Health, Education, and 
Welfare, the Department of Agriculture, the Department of the In- 
terior, the Department of the Army, and the Federal Power Commis- 
sion. 

All members are appointed by the President. However, the repre- 
sentatives from the several river basins are nominated by the Governor 
of Texas. 

Public Law 85-843, section 202, declares that: 

Sec. 202. In carrying out the purposes of this title it shall be the policy of 


the Congress to— 

(1) recognize and protect the rights and interests of the State of Texas in de 
termining the development of the watersheds of the rivers herein mentioned and 
its interests and rights in water utilization and control as well as the preserva- 
tion and protection of established uses ; 

(2) protect existing and authorized projects under construction, whether 
public or private. 

* * * * * * * 





(5) to recognize the primary responsibilities of the State in developing water 
supplies for domestic, municipal, industrial, and other purposes and that the 
Federal Government should participate and cooperate with such State and 
loeal interest in developing such water supplies in connection with the construc- 
tion, maintenance, and operation of Federal navigation, flood control, irrigation, 
or multiple-purpose projects. 

The Corps of Engineers, the Bureau of Reclamation and the Soil 
Conservation Service are complying with Texas water laws govern- 
ing the appropriation, distribution, and use of water for irrigation, 
municipal, industrial, and other consumptive uses, in that they re- 
quire the water user or the local political subdivision to secure a per- 
mit from the State board of water engineers. Of course, they do 
- get a permit themselves for the construction of the dam or physical 

ant. 

‘i The Corps of Engineers take the position that the Federal Govern- 
ment owns the dam (the barn) and the State of Texas owns the water 
(the hay) stored in the dam and that the State has right to say who 
gets the water and how much. 

We have absolutely no fuss with either of these agencies under their 
present policies. However, we are afraid of the “Federal supremacy” 
and “paramount rights” theories of the Department of Justice and 
the U.S. Supreme Court. 
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We believe Congress has the power and duty to protect vested water 
rights granted pursuant to State laws. 

As we construe H.R. 4567 and similar bills, the so-called substitute 
pill of a year ago, it would apply only to public land States, and 
therefore would be of no benefit to Texas. 

We know Congress is not going to pass a bill requiring the Corps 
of Engineers, the Bureau of Reclamation, or Soil Conservation Serv- 
ice to get a permit from the State board of water engineers to con- 
struct a dam or the physical plant of a project authorized by Congress. 

Gentlemen, I have been connected with this thing for a long, long 
time, since way before the Dennison Dam decision. And following 
the Dennison Dam decision, we of the West began working on this 
problem then. And I had something to do with drafting the 
O’Mahoney-Millikin amendment to the 1944 Flood Control Act. 
Those amendments were perfected at the National Water Confer- 
ence in Chicago in September 1954, and I was on the resolutions 
committee and assisted in drafting and perfecting those bills. 

The West attempted at that time to write provisions into the 
O’Mahoney-Millikin amendment requiring complete compliance with 
State laws. We got nowhere with Congress on that, at that time, 
and the amendments to the O’Mahoney-Millikin bill were taken out. 
Since then there have been bills pending in Congress ever since. And 
I know that Congress is not going to pass any legislation that will 
give a State engineer or a State board of engineers the right of veto 
over a project that he and his constituents or Members of Congress 
and constituents have gone through the Bureau of the Budget, the 
Corps of Engineers, and the Public Works Committees of the Con- 

ess, to get an appropriation bill for it, and then give some State 
official the right to deny the permit. You gentlemen are just not 
going to do that. 

Therefore, if section 2 of H.R. 5555 and similar bills is not intended 
to require such a permit, and requires only a permit for the appropri- 
ation, distribution, and use of waters stored in such dam and reser- 
voir, then we urge its early passage. If the bill is intended to require 
a permit for construction of dams, then we urge its amendment to 
remove the requirement in order that a bill recognizing States rights 
in controlling the appropriation, distribution, and use of water and 
vested rights granted under State laws may be enacted by this Con- 

ess, 

On July 12 the Commerce Department’s Business and Defense 
Services Administration issued a special report stating that “the 
United States must spend $171 billion in the next 16 years to develop 
needed water and power resources.” The money would be spent by 
Federal, State, local, and private groups to keep water and power 
facilities abreast of population growth, industrial expansion, and 
pl living standards. This vast program is going to require the 
full cooperation of local, State, and Federal agencies and private 
enterprise. 

So we urge Congress to pass a bill protecting water rights granted 
under State laws, and the Justice Department to stop yelling “Federal 
supremacy” and “paramount rights” and join with the other Federal 
agencies, the Congress, and the States in getting the maximum benefits 


from our limited but replenishable water resources for the good of all 
Americans. 
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In 1952, in the election, the President advocated the partnershij 
approach in developing the water resources. After he became Pregi- 
dent, he has continued to advocate partnership. 

Being a country lawyer, I know that you cannot have a very work- 
able partnership when one of the partners is hollering supremacy of 
rights. You have to work together. It is like a bunch of kids play- 
ing baseball. When one sets himself up as a dictator, they have 
trouble. 

We are getting along fine. We took the President at his word in 
Texas, and we are trying to develop a coordinated and integrated 
water resources plan and program in our State with each agency rec- 
ognizing its proper place in this allover picture. 

I thank you, Mr. Chairman and gentlemen of the committee, for 
this opportunity. 

Mr. Rocers. Judge Sturrock, let me say this: I do not think there 
has been a water or conservation problem mentioned in Texas for a 
number of years. Everyone who is familiar with our State mentions 
the name of Judge Sturrock. He is doing a remarkable job for our 
State and continues to work in that capacity. 

Now, Judge, about the only “spook” that has been brought up with 
regard to H.R. 5555 is the fear that the Federal Government might 
not be able to build a dam on some of these streams. And I am glad 
you pointed it up as you did. There is no intention and never was 
any intention to prevent the Federal Government, because it was 
assumed the Federal Government could not be prevented from doing 
it, under the decision. I think it is a false premise by those who would 
desire to retain in the Federal Government powers that the Federal 
Government have not had with relation to water. 

Are there any other questions from any of the committee members? 

Mr. Cuenowetu. I would just like to say I concur in what the 
chairman said. I know the witness occupies a very prominent place 
not only in Texas but also in the Nation and wherever water matters 
are concerned. It is always a great pleasure to see you, Judge. 

Mr. Sturrock. Thank you. And I would liketo add this. I think 
if the Congress was to attempt to subject a project constructed under 
the commerce clause of the Constitution to veto power, as to a State 
agency, I think it would be unconstitutional. 

Mr. Rogers. I would say this, that getting an appropriation to 
build one of these dams is a lot more of a hurdle than would be pro- 
vided by a State. 

The next witness will be Maurice J. Shean of the city and county 
of San Francisco. We have served other witnesses listed, and it 
is the intention of the Chair to resume the sitting of the commit- 
tee on this issue tomorrow afternoon at 2 o’clock. So if any of 
you are waiting to be heard this afternoon, we expect to adjourn im- 
mediately after Mr. Shean’s presentation, and the others will be heard 
tomorrow afternoon. 

Mr. Shean, if you will identify yourself, you may proceed. 


STATEMENT OF MAURICE J. SHEAN, CITY AND COUNTY OF 
SAN FRANCISCO, CALIF. 


Mr. Suan. My name is Maurice J. Shean. I am Federal legis- 
lative representative for the city and county of San Francisco. I am 
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here to present a statement of San Francisco’s position in regard to 
State regulation of water rights. 

I must start by confessing my personal lack of familiarity with 
the problem, and I ask your permission to check back with the city’s 
Jegal and technical experts for authoritative answers to the specific 

uestions you may have. 

The city and county of San Francisco does, however, want to pre- 
sent a general statement for the record. 

Recent court decisions concerned with the power of the States as 
against the power of the United States to regulate the use of water 
originating in or flowing through public lands of the United States 
reserved from entry have carried with them implications that the 
Federal Government may be claiming ownership of waters originat- 
ing in such public lands. These implications have been a cause for 
real alarm in certain sections of the country, particularly in the Far 
West, where a large percentage of all water flowing in streams orig- 
inates from rain or snow falling on public lands. Until the Pelton 
Dam decision, appropriative rights under State law in water originat- 
ing on lands of the United States had been recognized at least since 
the Desert Land Act of 1877, without regard to whether or not such 
lands were reserved from or open to public entry. 

In California over 46 percent of all land is owned by the Federal 
Government and any unresolved doubt as to the power of the State to 
regulate the appropriation and use of water will result in a serious 
disruption in the orderly development of water resources by State 
and local agencies. Specifically, without clear right to the use of 
water to be developed, a local agency cannot market bond issues nec- 
essary to finance water projects. 

The city and county of San Francisco pursuant to State law has 
acquired sufficient appropriative water rights to meet the ultimate 
water requirements of San Francisco and other municipalities in 
adjacent areas. The majority of these water rights are based on 
appropriations located on reserved public lands of the United States 
on the Tuolumne River watershed. San Francisco is vitally inter- 
ested in maintaining the integrity and effectiveness of State water 
law and urges passage of a bill confirming State regulatory power 
over appropriations of water originating on public lands. 

Mr. Rogers. Thank you, Mr. Shean. 

Your position is simply this: That the water that San Francisco 
must depend upon in the future is now based upon a very shaky 
right if the Federal Government should decide to exercise rights 
that presumably they have under the holdings in some of the recent 
cases, 

Mr. Suean. This could be a very serious problem, yes. 

Mr. Rogers. Are there any other questions ? 

Mr. Sisk ? 

Mr. Sisk. Mr. Chairman, I certainly want to commend Mr. Shean 
on his statement and to say that although Mr. Shean has said he is 
hot.an expert water lawyer, he does do an outstanding job of repre- 
senting the county and city of San Francisco. 

And we are very glad to have you before the committee, Mr. Shean. 

Mr. Suean. Thank you very much, sir. 

Mr. Rogers. Any further questions? 
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Thank you very much, Mr. Shean. 
Without objection, there will be included in the record at this 
oint the statement of Glenn G. Saunders, chief counsel, Board of 
Water Commissioners, City and County of Denver, which was re- 
ferred to by Congressman Byron Rogers in his statement before the 
subcommittee on Monday. 
(The matter referred to follows :) 


STATEMENT OF GLENN G. SAUNDERS, CHIEF COUNSEL, BOARD OF WATER Com- 
MISSIONERS OF THE CITY AND COUNTY OF DENVER ON H.R. 5555 


Arrangements have been made with the Honorable Byron G. Rogers of the 
First District of Colorado, which comprises Denver, for presenting this state. 
ment to the committee. This witness has been associated with the Denver Water 
Department for 30 years in a legal capacity, the last 20 years of which have 
been as its chief counsel. 

The Denver water system is owned by the people of Denver, operated by a 
nonpolitical board of five members appointed by, but not removable by, the 
mayor for staggered 6-year terms. It is in charge of supplying all water used 
by most of the Denver metropolitan area both inside and outside the political 
boundaries of the city. It currently serves approximately 700,000 people, the 
industry and business associated with them, as well as major Federal and 
defense industries including: Lowry Air Force Base, Fitzsimons General Hos. 
pital, Rocky Mountain Arsenal, Rocky Flats Atomic Energy Plant, Denver Fed- 
eral Center, Martin Co. and many others. 

The entire civilization represented by Denver is based upon the foundation 
that the right to take and use water under State law and free from impairment 
at the hands of the Federal Government is legally secure. 

Some of these rights reach back as far as a hundred years. The Congress has 
repeatedly evidenced the intention of the people of the United States that they 
be secure.” The judicial branch of the Federal Government has given them 
recognition? All this has been thoroughly documented in many hearings -on 
this same subject over the years. 

Large segments of the executive branch of the Government have planned and 
expended millions of dollars of Federal money in a pattern consistent only with 
full recognition of the property rights in the use of water created under State 
law. Yet, there is a persistent minority among those to be found in the 
executive department who seem to feel themselves annointed with the oil of a 
crusading spirit to destroy the civilization of the arid States of Western United 
States by the announcement and enforcement of hypertechnical theories which 
are contrary to the pattern in which the people of the arid States have brought 
a semidesert to a strong and healthy part of the prosperous economy of the 
whole Nation. 

The State of Colorado, through its water conservation board, will make 
appropriate statements to this committee in support of the passage of H.R. 5555. 
In the representations on behalf of the State will be material which is equally 
applicable to Denver or other portions of Colorado. No doubt specific reference 
will be made to particular decisions of courts and particular enactments of 
Congress. 

It is rather my purpose here to briefly point out unhappy experience with the 
new motions of how to handle the water resources of the West. The Denver 
experience is not unusual but one which will become common if Congress 
should fail to act favorably on H.R. 5555. 

The continued growth of Denver to be anticipated over the next 40-year 
interval is dependent entirely upon the successful development of water from 


( 


a) The act of July 26, 1866 (14 Stat. 253). 

) The act of July 9, 1870 (16 Stat. 218). 

) The Desert Land ‘Act of Mar. 3, 1877 (19 Stat. 377). 

) See. 8 of the Reclamation Act of 1902 (82 Stat. 890). 

; Secs. 9(d) and 27, the Federal Power Act, 1920 (41 Stat. 1077 


( 
b 
c 
d 
e 
f) Sec. 18 of the Boulder Canyon Project Act of Dec. 21, 1928 (a5 Stat. 1057). 


(g) Sec. 3 of the Taylor Grazing Act of 1934 (48 Stat. 1269). 

(h) See. 1 of the Flood Control Act of Dec. 22, 1944 (58 Stat. 887). 

\(i), Reservation (see to the Mexican Water Treaty, U.S. Treaty Serial No. 994 (59 
Stat. 1219 (1945)). 

2 Nebraska v. Wyoming, 325 U.S. 589, 65 SC 1382. 
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the Blue River, a tributary of the Colorado River. Denver is erpenene petey 
a hundred million dollars without any aid from the Federal Treasury on ee 
project. It is believed that Denver owns rights to water derived under oe 
law which will make this vast operation and the expected development an 
Denver a continuing success. 
ter has nailed these water rights down with decrees in both State and 
Federal courts in a very unusual proceeding made the more unusual by virtue 
of the fact that the Federal court decree recognizing Denver’s right to the 
waters of the Blue River was specifically approved by an act of the Congress 
of the United States in which the agencies of the United States were directed 
to act in accordance with the decree.’ _In spite of all this, the lack of a general 
packground of basic legislation defining the position of the Federal Govern- 
ment in the administration of local water rights has arisen to embarrass easy 
inistration in this case. 

eeetetbution of water in Colorado, is administered by the State engineer 
in accordance with the decrees of the State courts. Nothing in local law pro- 
vides for interference with this complete system of administration by the intru- 
sion of decrees of the Federal courts. Yet, in the case we refer to, a State 
adjudication, after decree rendered which was binding on the State engineer, 
was then transferred to the Federal court at the behest of the Department of 
Justice of the United States and a decree entered in the Federal court: the 
same decree which was ratified by the Congress. 

Water rights are subject to modification from time to time. They may 
be abandoned and the abandonment recognized by court decree. The point of 
diversion from the natural stream may be changed if authorized by a court 
decree. When the water right is incomplete, as is the case with Denver’s Blue 
River development, the State courts are empowered to hold a hearing in each 
eyen numbered year to determine if due diligence is being practiced in the com- 
pletion and development of the water right which in inchoate until matured 
by actual use, and without which diligence the right is nullified. 

“The question arises as to whether or not the adjudication of the State court 
in the matter being referred to has been transferred for all purposes to the 
U.S. district court, whether this transfer is effective as to all of the parties 
to the State adjudication or only part of them and as to whether or not the 
Federal court goes on year after year after year with the quasi-administrative 
functions imposed upon adjudicating courts by State law. 

All parties to the Federal adjudication, through their attorneys, approved a 
motion by the city and county of Denver that the future operation of these pro- 
ceedings be handled by the State court and that the Federal court remand the 
future operation of the entire proceeding to the State tribunal. Although all 
of the attorneys involved believed that this should be done, the Federal judge 
involved failed to see where he had authority to do this. Out of consideration 
for all concerned the Federal judge did not rule adversely to the express desires 
of the attorneys, but has postponed hearings on the matter to give an opportunity 
for briefs to be filed. Those briefs have been filed but it cannot fairly be said 
that they are so clear and conclusive that the Federal judge who must determine 
the question can be quite certain of the correctness of his position if he takes 
the obviously desirable course of sending the matter back for continuing adjudi- 
cation and administration by the State court. Adoption of H.R. 5555 should void 
a repetition of any such situation and permit the Federal Government to acquire 
water rights in the same manner as an individual citizen of a State and in 
accordance with its laws and procedures without the confusion and uncertainty 
necessarily involved in the present uncharted situation. 

Denver’s development of its Blue River water points up a matter of funda- 
mental public policy which needs to be definitely determined by the adoption 
of H.R. 5555. Although Denver is diligently expending tremendous sums of 
money for the development of this water right, the right is not secure or firm 
unless Denver applies the water to useful purposes. This is as it should be. In 
those parts of Western United States where there is insufficient rainfall to 
support life unless the limited water supplies are used with great care the laws 
of the States have universally provided a new system of water law in which 
water remains forever the property of the people, but at the same time protect- 
ing them in a continuation of the rights to use the available water in the order 
in which use was first initiated so that the earliest user, in times of great 


* Sec. 11, Public Law 485, Apr. 11, 1956. 
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scarcity, is able to take what he needs for beneficial purposes to the exclusion 
of later comers for whom, at some seasons, there remains not enough water 
to supply their needs. 

In the absence of such protection there would be no inducement to expend 
the great sums of money necessary to create water projects. If, as is now 
claimed by some in the executive branch of the Federal Government, the limited 
water supplies can be seized at any time by some superior authority, people 
would not have the confidence in the security of their expenditures which would 
induce them to build the works necessary to put the limited water supplies to 
work creating an agricultural, industrial, urban civilization. 

A fundamental of Western water law is: One who seeks to put water to 
beneficial use and thereby create a right to a continuation of that use dating back 
in priority to the time when he commenced his water use project must com- 
plete his project with reasonable diligence on pain of losing his priority to later 
comers who do develop their water use programs with reasonable diligence, 
Another fundamental is that one who ceases to use a water right with intention 
not to resume that use has abandoned it and it ceases to exist so that others 
may thereafter rely upon the availability of that water for their own uses. 

Thus has been encouraged the economical and full use of the limited water 
supplies. These principles pervade the arid West whether administered by 
court decree or by administrative permit. 

Now there has sprung up the notion that the Federal Government has rights 
greater than the people for whom it exists. This idea is that the utility of 
water projects, created with great effort and expense by the people for whom 
some of us believe the Federal Government exists, may be destroyed at the will 
of the Federal Government by that Government declaring, at its own whim, 
that the water to supply those projects is and always has been the property of 
the Federal Government and that those who have used the water have done so 
only at the sufferance of the Federal Government and therefore may be deprived 
of the water at any time. 

How such a program can be of benefit to the people is quite unclear. Such a 
program is quite contrary to the basic belief that the limited waters available 
in the arid sections of the West exist only for the benefit of those who can use 
them. No one has ever been allowed to sit on unused water with the speculative 
design of lying in wait for a time when necessity would greatly enhance the 
value of the water and then dispose of it to some personal advantage. There 
is no morality in the position that the Federal Government may do what would 
be reprehensible when done by one of its citizens. 

Even though Denver is spending millions of dollars to bring the waters of the 
Blue River to fruitful use, Denver’s rights, although recognized by State and 
Federal court decrees and by an act of Congress, will fall by the wayside if 
Denver neglects its basic obligation to use the waters involved, productively, 
and with reasonable diligence. The passage of H.R. 5555 would place the Fed- 
eral Government in the same position as every other appropriator, including 
Denver; would protect all users alike in the sanctity of their investments; 
would encourage a continuation of the orderly development of the West’s arid 
regions which have been turned from a national liability to a great national 
asset and a source of strength in world competition for dominance of what is 
just over what is unjust. 


Mr. Rocers. The committee will stand adjourned until 2 o’clock 
tomorrow afternoon. 

(Whereupon, at 4:50 p.m., the hearing was recessed to reconvene at 
2 p.m., Thursday, July 23, 1959.) 
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THURSDAY, JULY 23, 1959 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON IRRIGATION AND RECLAMATION, 
or THE CoMMITrEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 2 p.m. in the 
committee room, New House Office Building, Hon. Walter Rogers 
(chairman of the subcommittee) presiding. 

Mr. Rocers. The Subcommittee on Irrigation and Reclamation will 
come to order for further consideration of the bills concerning water 
rights legislation. 

“The witnesses listed for tod: ay, who could not be here when that 
group of witnesses were heard, are Mr. John B. Luce of Arkansas, 
Mr. Arnold Windscheffel of Kansas, and Mr. C. F. Hicks of Virginia. 

Mr. John B. Luce of the Arkansas Water Commission, representing 
the State of Arkansas, will be recognized first. 

Mr. Luce, if you will come to the witness table, you will be recog- 
nized. 

You have a written statement, do you not, Mr. Luce? Do you want 
toread that? Itseems to be rather short. 


STATEMENT OF JOHN B. LUCE, REPRESENTING ARKANSAS WATER 
CONSERVATION COMMISSION 


Mr. Luce. Yes, sir. 

Mr. Rogers. You may proceed. 

Mr. Luce. Mr. Chairman and members of the committee, the com- 
mission of which I am a member heartily endorses H.R. 5555. We 
may have been working under the delusion that our State commission, 
under the acts of 1957, had the right to grant our citizens certain 
rights as set out in the aforesaid statutes on surface water and the con- 
servation thereof, providing these citizens did not interfere with the 
waters of the previously well-defined navigable streams, as such, 
within our State. 

We are well aware of the fact that any stream might be made navi- 
gable under certain conditions and we are also aware of the fact that 
the Congress of the United States may, under the power vested in 
them by ‘the Constitution, acquire any surface water needed under the 
provisions set out by the Congress. ‘We have granted permits whose 
construction amounted to very large amounts on the tributaries of 
these navigable streams and we are very much in favor of H.R. 5555, 


263 








264 FEDERAL-STATE RELATIONS IN WATER RIGHTS 


due to the fact that if these said tributaries were to be made navi- 
gable, this bill would make it possible for our citizens to be compen- 
sated for such damages as might be brought upon them. 

The trend of Federal supremacy, as you gentlemen are very much 
aware, has increased down through the years with certain decisions 
made by the Supreme Court, and the attitude of the Justice Depart- 
ment as a whole. We feel that Congress has been most lenient in 
State water rights laws, but due to the inequities or the interpretation 
by the courts, the original intentions have been overlooked. 

This study was given to our specific water problems within our State 
with the idea in mind that we best could handle the water resources 
of our State and our overlapping interest with our sister States, 
Commissions have been formed and much effort and expense have been 
expended in this study. We feel keenly that the interference of the 
Federal Government in this most valuable resource of ours or any 
other State, would jeopardize the rights of our citizens to continue in 
their way of life. We also feel that our citizens are well aware and 
are the best informed people to administer to the diversified needs of 
a very diversified State. The interest of the people of the State of 
Arkansas was most forcefully brought to the attention of its citizens 
by controversies arising among them and they were not hesitant to 
enact their own laws to handle such situations. A centralized Fed- 
eral water authority in Washington could never, in our opinion, con- 
trol and satisfy the distant resources to the satisfaction of the people 
concerned. 

The economy of any community is based upon its available water, 
both surface and ground, and necessarily to develop such resources, 
bonds are sold and large expenditures made, with the assurance that 
a local agency has the right to authorize, collect, and promote such 
installations. An example of this procedure is in the southwest cor- 
ner of the State where four counties voted overwhelmingly to bond 
themselves for the Millwood Dam project. This expenditure, to be 
accomplished with an ad valorem tax, will, in a 20-year period, prob- 
ably amount to more than $50 million. 

Many municipalities, industries, and irrigation districts have 
bonded themselves for as much as 40 years for the development of 
their specific water needs. 

With the encroachment of the Federal Government, the water 
rights of those parties or any other agencies within the State may 
impair the sincerity of the people who indebted themselves. 

i conclusion, it is our sincere belief that citizens of any community 
of the United States are the best qualified people, with very few ex- 
ceptions, to handle, not only the water, but any other local problems 
which may arise within their boundaries. 

Mr. Rogers. Thank you, Mr. Luce, for a very excellent statement. 

Mr. Aspinall, do you have any questions ? 

Mr. Asprnatyt. Mr. Chairman, I join with you in commending Mr. 
Luce on a short and succinct statement that sets forth the position of 
the people of Arkansas. 

I would have this question, though, to ask. 

In your statement, Mr. Luce, you referred to an interference on the 
part of the Federal Government in the control of this valuable re- 
source, and you also referred to the encroachment by the Federal 
Government. 
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As a citizen of the Federal Government as well as a citizen of the 
State of Arkansas, you have no criticism of those who represent the 
United States trying to protect what could be considered the property 
rights of the United States generally, do you? 

r. Luce. No, sir. 

Mr. Asprnauu. The next question I would like to ask is this: As far 
as your State is concerned, has there been any interference, any en- 
croachment, up to the present time, or is it that there is something 
you feel might take place as we change the philosophy. 

Mr. Luce. That is it, sir. 

Mr. Asprnauu. That is all. 

Mr. Rocers. I thank you, Mr. Luce. 

Now let me ask you one question with regard to the situation about 
the people representing the Federal Government taking the position 
of protecting that which belongs to the Federal Government. 

Mr. Luce, it has been your understanding all the time has it not— 
it certainly has been mine—that these water rights actually belong to 
the States? And the thing that I have never gotten clear in my mind 
is where the big change took place and why somebody is obligated 
to come in and undertake to protect rights of the U.S. Government 
which we claim never existed, in the nature that they are being as- 
serted at this time. 

Mr. Luce. Yes, sir. 

Mr. Rocers. The next witness is Mr. Arno Windscheffel, of the 


Kansas State Resources Board. He will be introduced by our col- 
league, Mr. Avery. 


STATEMENT OF HON. WILLIAM H. AVERY, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF KANSAS 


Mr. Avery. Thank you, Mr. Chairman. It is a rare opportunity 
indeed to appear before this distinguished committee this afternoon, 
even in a minor capacity such as this. Probably everybody seated 
on this committee is known nationally as an authority on reclamation 
matters, and certainly I know the entire Congress leans heavily on 
your judgment in all matters affecting the conservation of our na- 
tional resources and more particularly in reclamation matters. 

I would and could possibly make a statement to the committee, but 
in view of the fact that I am about to present a very capable and 
able witness, I think I shall defer any encroachment on the commit- 
tee’s time and proceed to introduce Mr. Windscheffel. 

Mr. Windscheffel is a long-standing member of the Kansas Board 
of Water Resources. The board of water resources was established 
in Kansas in 1955 to establish and to sustain an official water policy 
for the State of Kansas. 

Previous to 1955, Kansas had not had any water policy, we might 
say, had never taken an official position as a State on any matters 
pertaining to the development and conservation of water. So it was 
certainly in the State interest that the board of water resources was 
established, and Mr. Windscheffel has served as a member of that 
board since its original inception in that year. 

I had the privilege of serving with Mr. Windscheffel in the Kansas 
State Legislature previous to my election to Congress, and I certainly 
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commend him to you not only as an authority on water development 
but also as representing the official position of the State of Kansas, 

Mr. Rogers. Thank you, Mr. Avery, for a very able presentation 
of Mr. Windscheffel. 

Mr. Windscheffel, it is my pleasure to serve on another committee 
of the Congress with Mr. Avery, and I can underwrite the point that 
he is a very able member of his party. 


STATEMENT OF ARNO WINDSCHEFFEL, REPRESENTING THE 
KANSAS STATE WATER RESOURCES BOARD 


Mr. Winpscnerret. Mr. Chairman and gentlemen of the commit- 
tee, I have a brief written statement I would like to read to the 
committee. 

Mr. Rogers. You may proceed. 

Mr, Winpscuerret. Thank you. 

Mr. Chairman and gentlemen, my name is Arno Windscheffel. By 

rofession I am an attorney at law with offices in Smith Center, Kans, 
SE cesiaan here today as a representative of the Kansas Water Resources 
Board, and since 1955 I have been a member of that appointive board. 
My own interest in the subject under discussion today extends back 
through earlier public office as a member of the State legislature and 
through many years of law practice, including service as attorney for 
the Kirwin Irrigation District, which district is the primary water 
user in the Kirwin project constructed by the Bureau of Reclamation. 

To further clarify my appearance here today, I would point out 
that the Kansas Water Resources Board does not exercise administra- 
tive jurisdiction of the Kansas water laws. By that I mean it does not 
issue water use permits or certificates, nor does it regulate the distribu- 
tion of water. Such functions are performed by another office in State 
government. Instead, the State water resources board is a planning 
and policy study organization created by the Kansas Legislature in 
1955. Perhaps it is unique in this respect, but those of you who are 
familiar with Kansas water problems can well understand why full 
time is now being devoted to this activity. 

On behalf of the Kansas Water Resources Board, I speak in support 
of pending legislation pertaining to the preservation of State water 
rights and would respectfully urge your committee to recommend 
definitive congressional action on this subject. 

As I view the situation, the problem before this committee is one 
of examining the ground rules which govern the various levels of gov- 
ernment, in fact all society, in the use and administration of the water 
resources of this Nation. Strangely enough, one can examine the rec- 
ord and wonder why the Congress is called upon to consider this matter 
when so often in the past it has indicated its position on the subject. 
Obviously the intent of Congress in past legislative actions has not 
permeated certain areas of Federal administrative and judicial think- 
ing, as witness the pattern being evolved in such decisions as the 
Appalachian Power case in Virginia, the Pelton case in Oregon, the 
First Iowa Hydroelectric in Iowa, and the Hawthorne case in Nevada. 
I shall not burden you with any discussion of those and other similar 
cases, because other witnesses, and your able staff, will undoubtedly 
cover the subject in some detail. 
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However, I would make two observations about this packet of cases. 
The first is that it is obvious that Congress must restate in unmistakable 
terms its previous implied intent to recognize State water rights if the 
contrary trend indicated by such decisions is to be reversed. My sec- 
ond observation is that these very decisions have led to the expression 
of much ideology both pro and con which tends to give the question an 
aura of far more complexity than it deserves, and in the process certain 
simple and commonsense concepts are being lost. It is to this last 
comment that I would direct my remarks in urging the committee to 
recommend forceful and definitive congressional action requiring the 
recognition of and compliance with State water rights. 

There is much reference these days to the economic growth this 
country has enjoyed and the additional growth it must have in the 
future. Not all persons concerned with the subject seems to be aware 
of the fact that the true pace of economic growth in this Nation 
is established by the collective investment decisions of individual 
farmers and merchants, industry’s many boards of directors, and the 
governing bodies of the various political subdivisions. Moreover, 
healthy, vigorous growth takes place under a favorable legal climate; 
stagnation develops under an unfavorable legal climate. Hence, 
where economic growth is dependent on adequate water management, 
and this is almost everywhere, it is also dependent on the legal 
environment which controls the use of water. 

One of the first significant policies that evolved from our own 
State investigations was the decision that Kansas water problems 
cannot be resolved in an unfavorable legal environment. In Kansas, 
where firm natural supplies are limited, the potential investor has 
to know what right he will be able to exercise in the use of water. 
Inability to make this determination makes investment too great a 
risk. So it is everywhere that the demand for water is approaching 
the firm natural supply as the latter is defined by either quality 
limitations or quantity limitations. The potential investor cannot 
know in Kansas or anywhere else what his future right to use will 
be if in the background there looms the specter that some as yet 
undetermined and unrestricted Federal right may suddenly take all, 
possibly without compensation. Nor can he look to reasonable or 
expeditious court adjudication of conflicts in use if one of the users 
is not required to come before the court on grounds equal to those 
specified for other users. Such indefinite situations can hardly be 
classed as contributing to a favorable legal environment for invest- 
ment based on water use. Yet, this is just the type of environment 
that would appear to be evolving unless the Congress takes action 
which will clarify this issue. Failure to act can only lead to less and 
less initiative on the part of the non-Federal investor and more and 
more difficulties in meeting the water needs of this Nation. 

Next I would observe that no equitable resolution of water use and 
administrative problems can result from a solely Federal approach. 
The factors involved in water management are peculiarly dependent 
on local geography, on climate, and on the wants and needs of the 
several local regions. Anyone who has had the responsibility for 
trying to draft and/or administer water rights legislation equally 
applicable to all conditions which occur in a single State will rec- 
ognize the truths expressed in the foregoing sentence. To attempt 
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to find equity by some law applicable throughout the entire Nation 
would be a horrendous task in theory and an or oe and imprac- 
tical task in application. Because of this variability of needs, both 
physical and legal, found in water administrative problems there js 
probably no other area of social relations better fitted to the wordage 
of the 10th amendment to the U.S. Constitution, wherein powers not 
delegated to the United States by the Constitution are reserved to 
the States. 

Finally, I would observe that for all the ado made over this genera] 
subject the simple fact remains the Federal developments that have 
complied with State water laws and in obedience to the previously 
expressed intent of Congress has not jeopardized in any way the 
legitimate interests of the Federal Government. In such situations, 
State-Federal harmony has prevailed. Moreover, there is the im- 
portant consideration that such harmony must prevail if the water 
needs of this Nation are to be met. In this regard, I wish to state 
publicly that there has been no clash of conflict in Kansas and that 
to date the Federal agencies have operated in accordance with State 
water law in my State. Nonetheless, discord is sure to arise if field 
administrators of the Federal agencies are required to adopt the 
philosophies expressed and/or implied in some of the aforementioned 
court cases. 

The three points mentioned above—the inhibiting effect of an ad- 
verse legal environment on non-Federal enterprise, the impractical 
hurdles that lie ahead of any attempt to develop an equitable national 
law of water use, and the very necessity for intergovernmental har- 
mony in this field—are practical observations not necessarily related 
to any legal theory. There is, of course, one overriding legal reason 
why forceful congressional action is necessary. Existing water rights 
in all the States are property rights of one nature or another. Thus, 
there is presented the basic needs to preserve the American concept 
of the individual property rights and to recognize the right of a State 
to define property within its boundaries. These are the fundamental 
issues involved. This is not to argue that the National Government 
should be prohibited from acquiring such property as is needed in the 
national interest. It is to argue that such acquisition should always 
take place in accordance with recognized property procedures. One 
individual cannot confiscate the right of another nor can he acquire 
it without giving compensation therefor. Surely the Federal Govern- 
ment should be subject to the same basic property laws required of 
the citizens of a given area. To grant the Federal Government pre- 
ferred status in water rights would open the door to similar action in 
other property matters. If the National Government need not com- 
pensate for water rights, what is to prevent it from taking a similar 
stand on land? This is extremely fundamental and the all-prevail- 
ing reason why Congress must speak positively on the subject. 

In further support of the statements outlined above, I wish to di- 
rect the committee’s attention to the following House Concurrent 
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Resolution 31, adopted without a dissenting vote by both Houses of 
the 1959 session of the Kansas Legislature: 


House CONCURRENT RESOLUTION No. 31 BY COMMITTEE ON WATER RESOURCES 


A CONCURRENT RESOLUTION Memorializing the Congress and the President of the 


United States to safeguard and preserve established State and individual rights to the 
use of water within the separate States 


Whereas despite repeated congressional recognition in many statutes such 
as the Federal Power Act, and the Water Supply Act of 1958, that the States 
have and should have the primary interest, a series of judicial decisions in the 
last decade and a half has undermined the ability of the States to perform their 
appropriate tasks in this field and has suggested the possibility of unlimited 
Federal prerogatives concerning water which cast doubt on the basis of vested 
rights and weakens the ability of the States successfully to coordinate water 

se; and 
” Whereas recent opinions and assertions from the U.S. Department of Justice 
would deprive States and persons of rights which said States and persons 
previously enjoyed, to regulate and control the use of water in those respective 
States; and 

Whereas said decisions of the Federal courts and opinions and assertions of the 
U.S. Department of Justice are further a part of a general pattern develop- 
ing gradually into Federal supremacy and usurpation over water, which, if 
continued will destroy individual and States rights over water, and substitute 
in lieu thereof an all-powerful centralized government control thereover; and 

Whereas Kansas and the numerous Federal agencies do now and have 
always enjoyed a spirit of cooperation in the development of flood control and 
water resources programs and it is the wish of the people of Kansas that such 
interest and cooperation be preserved and continue in the future; and 

Whereas factors involved in water use development are peculiarly dependent 
on local geography, climate, and economic needs and are consequently best 
handled without our Federal system by the State level of government; and 

Whereas the traditional role of the States in the administration, conserva- 
tion, and utilization of their water resources has led in the direction of opti- 
mum harmonious development of these water resources: and 

Whereas Federal agencies which have complied with State water law in obe- 
dience to the expressed intent of Congress have not jeopardized any of the 
legitimate interests of the Federal Government; and 

Whereas doubts raised by these judicial decisions and Department of Justice 
opinions as to the basis of vested water rights, present and future, and doubts 
as to the relationships between the Federal and State Governments will, with- 
out corrective congressional action, tend to delay much needed water develop- 
ment for an indefinite time and discourage the States in their efforts to make 
much needed improvements in their facilities for water resources planning 
and development: Now, therefore, be it 

Resolved by the House of Representatives of the State of Kansas, the senate 
concurring therein, That the Congress and President of the United States and 
the Representatives of Kansas in the Congress of the United States be, and 
they are hereby, respectfully urged and requested to take all necessary action 
to (1) preserve the water rights of the individual and the States and to prevent 
Federal usurpation of those rights; (2) to see that legislation is initiated and 
supported to reestablish to the individuals and to the States, the rights taken 
from them by the Federal courts and the Justice Department; and (3) in every 
possible way reaffirm, renew, and defend the concepts that water rights are 
property rights and that these established rights to the use of water, by a 
State or an individual, should not be taken away without due process of law 
and adequate compensation; be it further 

Resolved, That the secretary of state be instructed to transmit enrolled 
copies of this resolution to the President and Vice President of the United 
States, to the Speaker of the House of Representatives of the Congress, to the 
chairmen of the U.S. Senate and House Committees of Interior and Insular 
Affairs, to U.S. Senators Andrew F. Schoeppel and Frank Carlson, and to U.S. 


Representatives William Avery, Newell George, Denver Hargis, Ed Rees, Floyd 
Breeding, and Wint Smith. 


487545918 
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With specific reference to the various bills now before this com- 
mittee, the Kansas Water Resources Board would recommend favor- 
able action on H.R. 5555 and similar bills, Senate companion bill, §, 
1416. The Kansas Water Resources Board does not object to H.R. 
4567 and similar bills, Senate companion bill, S. 851, but would respect- 
fully point out that this latter series of bills would be severely limited 
in application. H.R. 4567 would only resolve the potential conflict 
as it relates to the special condition of reservation or withdrawal of 
public lands. That bill would be of little use to many of the States 
in the Nation, including Kansas. On the other hand, positive adoption 
of H.R. 5555 would appear to lead to a clear expression of what has 
been obvious congressional intent in the past and thus clarify a situa- 
tion which threatens to sorely delay and confuse the solution to the 
many water problems in this country. 

Mr. Rocers. Thank you, Mr. Windscheffel, for an excellent pres- 
entation, and thank you for the concurrent resolution. 

Mr. Aspinall, do you have any questions? 

Mr. Asprnauyu. Mr. Chairman, I will not take very long. 

Mr. Windscheffel has made a very good statement. I think we can 
easily see his position. 

I am not exactly sure I understand what you mean, when you make 
the statement that : 

Obviously the intent of Congress in past legislative actions has not permeated 
certain areas of Federal administrative and judicial thinking. 

Now, the people downtown are not of my political faith. But asa 
lawyer myself, I think that you as a lawyer should recognize that they 
have a certain responsibility in their position, whether it is Mr. Ran- 
kin or whether it is Mr. Morton, or no matter who it may be. When 
they are taken into these cases, they have to litigate. 

I believe that they understand the philosophy of private en- 
terprise, just the same as you and I understand it. I do not believe 
that they have gone overboard in order to present a position of the 
Government, and inasmuch as your State is concerned, it having 
been adversely affected at the present time, is it not your opinion that 
the reason for this is not to get away from any philosophy that may 
have permeated our public officials, but rather to keep us from being 
hurt, if we can, by statutes, making necessary provisions in such 
matters. 

Mr. Winpscuerret. I think that is correctly stated. Our biggest 
trouble at the present time, in view of these cases, such as the Pennsyl- 
vania Dunn case 

Mr. Asprnatu. I do not like the decision any better than you do, 
but it is law at the present time. I think the way the decision was 
arrived at was in accordance with American procedure. 

Our duty is by statute to override if possible. Is that not right? 

Mr. WinpscuHerFeL. That is correct. 

Mr. AsprnAuyt. And that is all we have to do. We do not have to 
take issue with people who were performing their duty. 

Mr. Winpscuerre.. Definitely not, and I think what is worrying us: 
Weare afraid of fear. Weare afraid of what might come. 

Mr. Asprnatu. I think that is right. But on the other hand, 
Kansas, like my State, has almost developed all of its water. There 
is very little more water that can be duvlaned in Kansas for any use 
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whatsoever. You may transfer from one use to another, and you may 
be able to get underground water that you have not got at the present 
time, but as far as surface water is concerned, we are appropriated 
almost 100 percent; is that not correct ? 

Mr. WinpscuerreL. No. We are exporting about 15 million acre- 
feet per year, of which we could put a lot to good use, and are year 
after year putting it to more use. 

Mr. Asprnauu. Yes, but you are aware of the fact that lower users 
may have rights either by the riparian theory or the appropriation 
theory or by the commerce clause to those waters. 

Mr. Winbscuerret. Only to the navigable streams which would go 
down into the Missouri and the Mississippi. And they are not affected 
by any waters we might use. 

“Mr. AsprnaLy. I am not so sure. If you have exploitation of that 
amount, certainly it has something to do with continuing those streams 
tothe point where they might be navigable. 

Mr. Winpscuerre.. I think the waters we are impounding are 
waters they would be well ridof. Itis only flood water. 

Mr. Asprnauu. That is all right, if you have that situation. 

Mr. WinpbscuEFFEL. We are a part of the Pick-Sloan plan. And 
that is water that we are exporting, that we are now trying to keep. 
It is water that the downstates do not want. That is floodwater 
that is giving them trouble. 

Mr. AsprnaLt. Where can you possibly be hurt by any decisions 
that have been made at the present time? I can see if the Govern- 
ment comes in and takes over property for Federal use, and they do 
not pay for the water rights as a part of the property, where you 
would be hurt. But where otherwise would you be hurt? 

Mr. WinpscuerreL. Two applications. As stated in my paper, I 
am the attorney for the Kirwin Irrigation District. 

Mr. Asprnauu. Is that Mr. Kirwan of Ohio? Was that project 
named after him ? 

Mr. WinpscnerreL. No, I don’t think so. 

It probably was if he was an illustrious man. 

Incidentally, that is the first irrigation in the State, and I helped 
organize it, and when we organized it there were not even any laws 
applicable to irrigation districts. 

Now, we, as such, have petitioned the State for authority to use a 
certain portion of that water that is being stored in a Federal dam. 
We have developed the lower branches or the lower regions of that 
river into an irrigation district. Now, should the Federal Govern- 
ment come along, and say, “We don’t recognize your State right; 
we need some of it without just compensation”—that is what we are 
afraid of. 

Mr. Asrrnaty. Why should the Federal Government come along 
and do it in your State and in this particular instance? 

oo Wrnpscuerre., I don’t think the Federal Government ever 
should. 


Mr. Asprnatu. Let me ask you: Is there ever any proposal that the 
Federal Government would ? 


Mr. Winpscuerre. No; I think that is what we are scared of. 
Mr. Asprnauu. That is all. 
Mr. Rocers. Mr. Langen ? 
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Mr. Lancen. Just one brief question. I realize it is kind of fay 
reaching, but I expect only a very brief answer. 

I noticed the establishment of the Kansas State Water Resources 
Board in 1955. Very briefly, what has been the experience of the 
board in dealing with the water problems as they may exist in Kan- 
sas? Has that been a profitable experience? And to what degree 
did they have authority ? 

Mr. WinpscuerreL. It has been a very, very profitable experience, 
yes, sir. We are, as I stated, not an administrative body. We do 
mostly research. 

Mr. Cuenowetn. Mr. Chairman, I would like to take this oppor. 
tunity to extend greetings to my neighbor. My district adjoins Kan- 
sas, and we have many things in common. 

Has the Arkansas River Compact between our States been working 
out very satisfactorily ? 

Mr. WinpscuErFeL. It has been working out very satisfactorily ; yes, 
sir. 

Mr. Cuenowetu. There seems to be ample water in John Martin 
Dam this year. 

Mr. WINDSCHEFFEL. Yes, sir. 

Mr. Cuenowetu. I am happy to see you here. 

Mr. Rocers. Mr. Windscheffel, let me ask you one or two questions 
in regard to this situation. 

Of course, you are not mad at any of the people who are doing what 
they are told to do in representation of the Federal Government in 
these lawsuits, are you ? 

Mr. WrinpscueFFeL. Definitely not. 

Mr. Rogers. What you are concerned about is where this trend 
started, who started it, and why it was started. 

Mr. WINpsCcHEFFEL. Correct. 

Mr. Rogers. It had to start somewhere, because the courts just did 
not reach up in thin air and grab these different decisions they have 
handed down. Somebody had to put them in their minds. And the 
question of whether or not the Federal Government has moved in and 
actually aggressively taken over anything is similar to a situation 
where a man has lighted the fuse on a bomb. And what you ar 
trying to do is to stomp out that fuse before it gets to the bomb, be- 
cause you realize what the ultimate result of this situation will be if 
this trend is allowed to continue. 

Mr. WrinpscuerreL. That is correct. And we hope that the States 
will never be in a position that the Federal Government will say that 
we have preempted that part of the water law and we are now taking 
over. I am not saying that anyone has ever said that, but we certainly 
do not want it ever said. 

Mr. Rocers. That is the very point. You are scared of what might 
happen in the future and are trying to guard against it now. Thank 
you very much. 

Mr. Winpscuerret. Thank you, sir. 

Mr. Rocers. Mr. C. Hicks, representing the attorney general of the 
State of Virginia and also the State of Virginia. 

Mr. Hicks, if you will come forward, we will recognize you. 
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STATEMENT OF C. F. HICKS, SPECIAL ASSISTANT TO THE ATTORNEY 
GENERAL OF VIRGINIA, APPEARING ON BEHALF OF THE COM- 
MONWEALTH OF VIRGINIA 


Mr. Hicxs. Mr. Chairman, I have a prepared statement. I do not 
think it will take more than a few minutes to go over it. I would like 
to have that opportunity. 

Mr. Rocers. That will be fine. And your statement will be included 
in the record in full. If you want to cut out anything, you may 
do so. 

Mr. Hicks. Thank you, sir. 

Mr. Chairman, and members of the committee, I am C,. F. Hicks, 
special assistant to the attorney general of Virginia in matters relating 
to water, water resources, and water pollution. Iam appearing today 
at the request of Gov. J. Lindsay Almond, Jr., and Attorney General 
A.S. Harrison, Jr., as the representative of Virginia in support of the 
basic philosophy contained in H.R. 5555, H.R. 2363, and H.R. 1234. 

[realize that H.R. 2363 does not apply to Virginia, as it only applies 
to the western lands. 

The Commonwealth of Virginia at present does not have as great a 
practical problem as a number of her sister States in the field of water 
and water resources ; however, with the shift to scientific farming and 
greater industrialization in our State, adequate supplies and alloca- 
tions of water is rapidly becoming a major problem in a great number 
of areas of Virginia. 

I do not intend to go into the historical background of this question 
of policy now before this committee or into the legal ramifications. I 
know that more able and more learned men than I have already covered 
these points in their appearances before you gentlemen. I would like 
to briefly outline the position that Virginia finds herself in today and 
to state why the Commonwealth of Virginia supports and sincerely 
urges the enactment into law of the provisions and philosophy found 
in H.R. 5555, H.R. 2363, and H.R. 1234. 

The basic law in Virginia governing the use and right to use water 
is the common law doctrine of riparian rights as it originated in 
England. Until 1935, there was little law on the subject of water 
usage on the statute books of Virginia. Until 1930, there was little 
or no need for any statutory law on this subject in Virginia. However, 
when more areas in Virginia shifted from rural farming areas to 
urban industrial areas, and when scientific farming with increased 
uss of irrigation and interest in soil conservation began to spread 
through the State, the people of Virginia and their elected representa- 
tives in the general assembly and in the Governor’s office realized that 
there was a pressing need for statutory law to modify and supplement 
the common law concepts of riparian rights. 

The General Assembly of Virginia has enacted into the statute law 
of Virginia an expressed State policy as to waters, which is as follows: 

As used in this chapter, the following terms shall have the meanings respec- 
tively ascribed to them : 


“Water” includes all waters, on the surface and under the ground, wholly 


or partially within or bordering the State or within its jurisdiction and which 
affect the public welfare. 


“Beneficial use” means domestic, agricultural, and commercial and industrial 
uses, 
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Such waters are a natural resource which should be regulated by the State, 

The regulation, control, development, and use of waters for all purposes bene 
ficial to the public are within the jurisdiction of the State, which, in the exer. 
cise of its police powers, may establish measures to effectuate the proper anq 
comprehensive utilization and protection of such waters. 

The changing wants and needs of the people of the State may require the 
water resources of the State to be put to uses beneficial to the public to the 
extent of which they are reasonably capable; the waste or unreasonable use 
or unreasonable method of use of water should be prevented ; and the conseryga- 
tion of such water is to be exercised with a view to the welfare of the people 
of the State and their interest in the reasonable and beneficial use thereof, 

The public welfare and interest of the people of the State requires the proper 
development, wise use, conservation, and protection of water resources together 
with protection of land resources as affected thereby. 

The right to the use of water or to the flow of water in or from any natura] 
stream, lake, or other water course in this State is and shall be limited to such 
water as may reasonably be required for the beneficial use of the public to be 
served; such right shall not extend to the waste or unreasonable use or unrea- 
sonable method of use of such water. 

Nothing in this chapter shall operate to affect any existing valid use of such 
waters or interfere with such uses hereafter acquired, nor shall it be construed 
as applying to the determination of rights in any proceeding now pending or 
hereafter instituted (ch. 1.1, title 62, Code of Virginia). 

Accompanying this statement of policy there are statutes in Vir- 
ginia controlling the pollution of waters, the impoundment of surface 
waters, the conservation of underground waters, the use of waters for 
industry and hydroelectric power, and the runoff and drainage of 
water. Virginia has not enacted a law or formulated a policy or pro- 
gram for the alloment or apportionment of water for private users 
for as of this time there is an adequate supply for all users; however, 
I anticipate that within the next decade we will have such State con- 
trols and regulations. 

Virginia has numerous federally owned lands, reservations, and 
forests. It is true that the acreage is small when compared to that 
found in the Western States, but these federally owned lands consti- 
tute a substantial amount of the total acreage of the State of Virginia, 
somewhere between 50 and 20 percent of the total acreage. 

The eastern section of Virginia has numerous Federal military in- 
stallations and areas; the western section has two very large national 
forests. Therefore, as a practical matter, Virginia is vitally inter- 
ested in the enactment into law of these bills. 

The State of Virginia has and will continue in the future to en- 
courage the development of her water resources, and has and will reg- 
ulate the use of these resources in a manner to give fair and equal 
use to everyone, whether it be private individual, corporation, county, 
city, town, State or Federal Government. H.R. 5555 and H.R. 1204 
would recognize and insure this right of Virginia and her citizens. 
Why should the Federal Government and its multitude of agencies 
and departments be able to usurp the water resources of the States 
and their citizens without regard to the laws or policies of the States! 

I cannot conceive of one strong, valid reason why the Federal Gov- 
ernment, its agencies and departments should not be required to re- 
spect the rights of the States and their citizens in this field. It is nota 
question involving national emergency or military preparedness. | 
regret that I was unable to be present earlier this week when the rep- 
resentatives of the Departments of Justice and Interior appeared be- 
fore this committee. I know they must have given many reasons and 
arguments in opposition to these three bills. 
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But how many of those reasons and arguments are valid ones when 
considered in the light of what is best for all the citizens of this Na- 
tion and all the States of this Nation? Why are these two depart- 
ments so concerned ? 

More especially, why is the Department of Justice so opposed to 
these bills ? 

If the Federal Government has a valid need or use for the water of 
a State, it will be entitled to its share under the laws of the State. If 
a State does not allocate the Federal Government its fair share, then 
there is an adequate remedy and relief in the courts. 

The opposition of certain agencies and departments of the Federal 
Government, irrespective of the reasons they may give, stems from 
the desire of certain officials and employees of these agencies and de- 
partments to gain and retain certain power and authority over the 
States and their citizens for the purpose of making these officials and 
their agencies and departments more important. It is the old story 
of bureaucrac y over and over again. 

Gentlemen, you are the elec ted representatives of the people of your 
congression: al district and State, and in making your individual deci- 
sions on these bills, those decisions should be made on the basis of 
what do the people of your district and State want and deserve, not 
what some agency, department, or official here in Washington desires 
for the purpose of giving that agency, department, or official more 
authority and power. I cannot presume to know what the majority 
of the people i in all of your gentlemen’s districts and States want, but 
I am convinced that it is probably the same as what the majority 
of the people of Virginia desire. That is to be assured that the State 
of Virginia can administer to the needs of her citizens for water with- 
out intervention or usurpation by the Federal Government. The 
people of Virginia want to know that they can look and go to Rich- 
mond and not to Washington for legislation, regulation, and control 
of the water resources of Virginia. And the citizens of the States are 
entitled to that assurance. 

One further point on this subject and I will be through. That is 
that the Congress of the United States should declare and establish 
the policies of this Nation in this field of water and water resources 
as well as all other fields. These policies should not be the child 
of the Federal judiciary. If the majority of the Members of Con- 
gress are of the opinion that the F ederal Government should be 
supreme in the field of water and water resources, then provisions 
should be enacted into the statute law of this Nation, providing that 
from thence forth the Congress of the United States has preempted 
the field of water and water resources and the States shall have only 
those rights which the Congress permits by statute. If the majority 
of the Members of Congress oppose this Federal preemption, which 
I think they will, then H.R. 5: 955, H.R. 2363, and H.R. 1234, or bills 
containing similar provisions, should be enacted into law. 

Gentlemen, please, for the welfare and future of this Nation have 
the courage to make a decision on this vital policy of water and water 
resources ; then when you have made your individual decision have the 
fortitude to support it and stand up and be counted. Don’t continue 
to let the Federal judiciary decide and establish policy matters. 
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As an illustration of what has happened in the recent years in the 
Federal courts in relation to water and water resources, I wil] mention 
only one case, a case with which I am familiar, that of United States 
v. Appalachian Electric Power Company, 311 U.S. 377. 

In that case the primary issue was that of whether or not the New 
River, in the mountains of Vir ginia and West Virginia, is a navigable 
stream. The Supreme Court of the United States in a divided deci- 
sion, declared and established the definition of a “navigable stream,” 
a policy matter which the Congress should have clearly enunciated 
when it enacted legislation in the field of navigable streams. 

The Supreme Court held that the New River was a navigable 
stream, and therefore subject to Federal control as to the erection 
of dams and other structures. An interesting sidelight to this deci- 
sion is that it was the controlling factor in helping a Justice of the 
Supreme Court to decide to retire. The Justice had a personal em- 
ployee who was a native of the area through which the New River 
flows. When this Justice, who concurred in the majority opinion, 
returned home after the decision was rendered, the employee asked 
how could he have ever concurred in an opinion holding the New 
River to be a navigable stream, for “everyone knows that the stream 
hasn’t been navigated since the Indians w ent down it in their canoes, 
and would never be navigated again unless the Indians decided to 
come back.” 

The Justice related this incident later and said at that moment he 
realized how ridiculous the majority opinion was, and when he con- 
curred in such an opinion, it was time for him to retire from the 
Court. 

The State of Virginia and the great majority of her citizens ear- 
nestly urge and wane it this committee and the entire C ongress to enact 
into law H.R. 5555, H.R. 2363, and H.R. 1234, so as to assure the 
States and their 9 that the matters a water and water re- 
sources are primarily ones of State control and regulation and that no 
Federal court will by judicial legislation be able to take these rights 
from the States and their citizens and place them in the hands of an 
agency, department, or official of the Federal Government. 

The Feder al judiciary has already begun the transfer of these rights 
from the States to the Federal agencies, de partments, and officials. 
This transfer must be stopped now and the States and their citizens 
be restored their rights in matters relating to water and water re- 
sources. 

Mr. Rogers. Thank you, Mr. Hicks, for a very interesting state- 
ment. 

Mr. Aspinall, do you have any questions? 

Mr. Asprnauyi. Mr. Chairman, the statement is interesting. I think 
it states the position of people, again, who are fearful rather than 
those that have been hurt. 

Now, as I understand it, neither your State nor any State interested 
has been hurt, even by the United States v. Appalachian Electrie Co. 
Is that not right ? 

Mr. Hicks. It was hurt to a certain extent, sir, because there we 
_ an industry with primary operations in the State of Vi irginia that 

yas planning to build a dam for electric power, and it was held up 
by opposition of a Federal agency in the U.S. Department of Justice, 
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on the claim that this was a navigable stream. And it is actually a 
mountain torrent that is impossible to navigate. +i GoD 

Mr. Asprnatu. Let me ask you this. When the majority opinion 
was handed down, they made their decision on what apparently in 
their mind was the law, and not especially upon the physical picture 
that it presented. 

Ts that not true? 

Mr. Hicks. Well, they gave a definition of a navigable stream, 
which actually Congress should have done when it went into the law 
of navigable stream. I mean Congress should have defined it. 

The court went further than Congress ever intended when it said a 
navigable stream was something that in the future by any type of 
structure could be made navigable. I am just alluding to that as an 
illustration of what has happened and what will happen if Congress 
does not make established policies on these matters. 

Mr. AspInaLu. Of course, I agree with you on that. And that is the 
reason for these hearings. But there is a certain procedure that we 
have to follow at various times. 

Now, the question is: How far can we go at this particular time to 
establish the amount of policy which is necessary? I think all of us 
in this committee are desirous of establishing some policy. But we 
cannot establish policy as to what the navigability of the stream is. 
That is not our jurisdiction. 

Mr. Hioxs. I realize that. That was just an illustration of some- 
thing I was personally familiar with as to what can happen when you 
donot establish policy. 

Mr. Asprnatx. [ think that is all. 

Mr. Rocers. Mr. Chenoweth? 

Mr. Cuenoweru. I wish to commend the gentleman on his very 
excellent statement. 

You said something would happen unless we passed legislation. 
I did not get your full reply. 

I was interested in that comment—the necessity for this legisla- 
tion as far as the State of Virginia is concerned. 

Mr. Hicks. It is the fear that with the Court tending to eat away 
from the rights—I mean, they have two or three decisions now, and the 
next decision may go just one step further. And the belief that Vir- 

inia has is that policy matters as to the relationship between the 

tates and their citizens and the Federal Government should be de- 
clared by Congress, especially in this field of water. 

Up until recent years, it has always been held that the State and 
its citizens had ownership and property rights in water, and that the 
Federal Government when it had a property right in water had the 
property right as being a riparian owner along the stream or had 
rights under the laws established by the States. 

Mr. CuenowerH. Have any of your riparian owners been deprived 
of any of their rights up to this time? 

Mr. Hicks. In Virginia we do not have a problem at this time as 
to an adequate supply of water for all concerned. 

Mr. Curnoweru. None of your riparian owners have complained ? 

Mr. Hicks. No, sir; they have not. 

Mr, Cuenowetu. They have not complained that the Federal Gov- 
ernment has in any way encroached on any of their rights. 
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Mr. Hicks. And as I prefaced my statement, this has not been g 
problem in Virginia at this time. We anticipate with greater use of 
water and industrialization, we will have a problem in a few years, 

Mr. Cuenowertu. It is the New River decision that caused you 
concern ? 

Mr. Hicks. That is the one that first caused us concern. I think 
we are even more concerned now by the Pelton Dam and the Jvanhoe 
Irrigation District cases. We have two very large natural forests in 
the western part of the State, a section of the State where great in- 
dustrialization has taken place. And in most places, although the 
are not particularly on national forests, what has been applied there 
could be carried over to federally owned national forests. 

Mr. Cuenowern. These are national forests, you say. 

Mr. Hicks. Yes, sir. 

Mr. CueNowetTu. What is your concern so far as the forest reserve 
is concerned ? 

Mr. Hicks. That the doctrines established in the Pelton Dam and 
Ivanhoe Irrigation District cases could be carried over to apply to 
federally owned national forests, in which case we might run into 
serious difficulties in the next 10 years, because we are going to need 
additional water supplies for this industrialization that has taken 
place in our State in the western section, around Roanoke and Lynch- 
burg and Charlottesville. 

Mr. Cuenowern. You contemplate the building of some dams in 
that area; do you? 

Mr. Hicks. Yes, sir. We have right now Smith Dam, which is 
being built by private interests near Roanoke, for additional power 
and additional water for industrial use. 

Mr. Cuenowetu. You feel that legislation is necessary to remove 
this uncertainty which now exists? 

Mr. Hicks. Very definitely, sir. And I feel that it is desirable for 
legislation to be enacted at this time before the court decisions go 
any further. Because you are not stepping on too many toes when 
the legislation comes now, where if there are more decisions to follow 
this, then that puts the Government in a much worse spot as to going 
back to where it was than it would if the legislation came right at this 
time. This is the opportune time. Before this, there was not any 
need for it. Now we see this doctrine arise. 

Mr. CuEenowetru. What was the application of that decision to 
Virginia ? 

Mr. Hicks. The application would be that we would have no Fed- 
eral reservations such as involved in the Pelton Dam case, but the 
doctrine there as to the Federal rights to water, and without havin 
to comply with State laws, could be carried over, to where we woul 
have 20 percent of our lands owned by the Federal Government, and 
it is a very easy thing to transfer that to forests and military reserva- 
tions in Virginia. 

We have much interest in private dams in Virginia. There is one 
under construction now. 

Of course, we have had one court decision that has been in our 
favor, in Roanoke Rapids, where in a test of private power versus pub- 
lic power the court actually decided in favor of the private power 
company. 
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Mr. Cuenowetnu. Are your projects private dams, or Federal dams? 

Mr. Hicks. We have one large Federal dam, the John Kerr Dam, 
which is on the Virginia-North Carolina border. But all the other 
dams are private dams. 

Mr. Cuenowetnu. That is your only Federal project. 

You have no problems in connection with this project ? 

Mr. Hicks. Well, we have the decision as to whether the water 
could be used for private or public power. 

Mr. CHENOWETH. Who won that decision ? 

Mr. Hicks. Private power won it. 

Mr. Cuenowernu. Thank you very much for a very interesting pres- 
entation. 

Mr. Rocers. Mr. Ullman. 

Mr. Utuman. In view of your last statement, is it your view that if 
private power companies win, the people win; and if they lose, the 
people lose? 

Mr. Hicks. No. It is my contention if private power wins, free en- 
terprise wins. I am convinced that this country was built on free 
enterprise and that it will be safer under free enterprise. 

Of course, when you have public power in the area, you have sub- 
sidization of that area at the expense of the people in the rest of the 
Nation. 

Mr. UttmaAn. Do you not think that more important than whether 
it is public or private is the issue of whether the rivers are being de- 
veloped to their maximum and whether they are developed publicly 
or privately is a secondary matter. 

Mr. Hicks. I would like to bring out that in Virginia today, in 
every river of any size, or every watershed of any size, we are organ- 
izing individual watershed development districts. We have one that 
just last week was organized on the Rappahannock. The James 
River one has been organized and working for the past year. On the 
Roanoke River, there has been a watershed development district and 
committee which has been in operation for some several years. 

It is our feeling that the people closest to the watershed and closest 
to the river can better determine what is best for that area than some- 
one sitting in Washington, who has probably never visited that area. 
The people in that area are going to be concerned about what is best 
for that area and their community. 

Mr. Utitman. Out in the Pacific Northwest, we have a river system 
that encompasses about seven States. Here we have a great compli- 
cated problem of river development and we are attempting to ap- 
proach it through compacts, but compacts have their limitations, too. 
And so, somewhere along the line we have found out, there, that the 
people’s interests are many times better protected by the Federal Gov- 
ernment than they are in any other way. 

Mr. Hicks. Where you have several States, they may need some 
guiding by the Federal Government, but where you havea river going 
through just one State, or one or two States, the States can by com- 
pact handle it better than someone in Washington who is not familiar 
with the area. 

Mr. Utiman. We have pursued this line long enough. Now I 
would ask you: Do you think the main threat comes from the Supreme 
Court, or from the Federal agencies. 
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Mr. Hicks. I think that the main threat comes from the Supreme 
Court, because the Federal agencies cannot constitute a threat unless 
the Supreme Court goes along with their request and goes along with 
their legal arguments and positions. 

And the thing that concerns me is that the Court is not interpreting 
statutes as much as it is declaring policies, in a couple of these cases 
that we have had. I do not mind living under the policies of Con- 
gress, because that is what youare here for. You are elected as repre- 
sentatives to establish the policy of this Nation. The Court is to 
adjudicate and interpret, but it is not to legislate or to declare policies, 

Mr. Uttman. cater our system, the Supreme Court by law has the 
problem of determining these constitutional questions. It is easy 
to make a blanket condemnation of the Supreme Court. The Depart- 
ment of Justice, which we heard earlier in the week, made a very 
thorough and very justified defense of its position. It is clear that 
this problem is a little more complicated, I think, than your testimony 
would indicate. We on the committee have the obligation of deflnd. 
ing the interests not only of the people of our districts but of the 
Federal Government of the United States in determining some rather 
basic long-range policy matters and problems affecting the Federal 
Government. 

Mr. Hicks. Just one comment. If you feel that the people in your 
area, the districts that you represent, would be best served by more 
power in the Federal Government over water and water resource than 
back in their statehouse, then it is your duty, as our elected repre- 
sentatives, to stand for that position. 

Mr. Utiman. I might say that that certainly is not the position that 
Iamtaking. I feel that we must move forward in this field to clarify 
the situation. But I also feel that to move too far in this direction 
without adequately thinking the matter through and analyzing the 
results might be far more dangerous—and even dangerous to State 
water rights—than moving cautiously and considerately as we go. 
That is why I think the moderate position of taking a step at a time. 
And I think these lesser bills, that, as you say, will not do the job arethe 
step that we should take now, and then proceed to tackle the other prob- 
lems that exist in a very considered manner in the future. 

That is all, Mr. Chairman. 

Mr. Rocers. Thank you very much. 

Mr. Hicks. Mr. Chairman, and members of the committee, I appre- 
ciate the time and consideration you have given me this afternoon. 

Mr. Rogers. Thank you very much for presenting your statement. 

As a witness here this afternoon, we have Mr. Hatfield Chilson, for- 
mer Under Secretary of the Interior. 

Mr. Asprnatt. If it is all right, Mr. Chairman, I would like to have 
Mr. John Barnard testify first. Mr. Barnard is here representing 
the Colorado Water Congress of Colorado. He has been a very close 
personal friend of mine, and his father is also a very close personal 
friend. 

Mr. Rogers. You may proceed, Mr. Barnard. 
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STATEMENT OF JOHN B. BARNARD, JR., CHAIRMAN, COLORADO 
WATER CONGRESS 


Mr. Barnarp. In that connection, I understand John Barnard, Sr. 
has been before this committee before, and — this is giving 
notice that we have another generation to trouble you. 

Mr. AsprnaLu. You will be before us again, I take it. 

Mr. Barnarp. I do appreciate the opportunity to appear before 
the subcommittee today to express the views of the Colorado Water 
Congress on the matter before the committee concerning rights to the 
use of water. 

The Colorado Water Congress is an organization of municipal, in- 
dustrial, and agricultural water users and governmental agencies, 
State and local, and is vitally interested in the subject before the com- 
mittee. 

With the permission of the Chair, I will not read the entire state- 
ment. I think the past days of hearing and reading testimony before 
this committee indicates that much of it would be repetitious. I 
would prefer to perhaps emphasize some of the points and shorten 
the statement thereby. 

In the first place, I am representing only the Colorado Water Con- 


Mr. Rogers. I am sorry. I was reading part of your statement 
when you spoke. Do you want your statement included in the record 
as a whole / 

Mr. Barnarp. I would appreciate it, sir. 

Mr. Rogers. It may be so included, and you may delete from it, if 
you like, or discuss the whole statement. 

" Mr. Barnarp. Thank you, sir. 

As I say, I am appearing only for the Colorado Water Congress. 

Hiowever, I have a personal and very deep interest in the question 
of the administration of water rights, since I am first assistant attor- 
ney general of Colorado and for 4 years have represented the State 
engineer of Colorado, who is the State administrator of water rights. 

As I also said, in listening to the testimony, I am persuaded that 
there are in fact two entire separate questions which are being con- 
sidered, which are being discussed by the witnesses and the committee, 
one of them the reservation theory question that arises from the Pelton 
Dam decision and other cases and assertions, and the second the ques- 
tion of the administration of water rights on the streams of the 
various States. 

In respect to that Pelton decision, I would just like to make these 
points: [ do not believe, personally and as a lawyer, that the lan- 
guage of the Pelton opinion is law. I think the language concerning 
the reservation theory, under the facts of that case, is dictum. How- 
ever, even dictum of the Supreme Court must be given very careful 
consideration by persons dealing with the subject matter, and there 
is every reason to believe that the Supreme Court may follow that 
dictum in a case in which the facts actually present a case of conflict. 

Therefore, there are two aspects of the reservation theory question: 
One, this threat that the Supreme Court may follow this dictum, in a 
case where there is an actual conflict, which would result in taking 
away rights that we have thought were established rights for a hun- 
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dred years; and, secondly, the very existence of that threat poses an 
immediate problem, in that it raises a cloud on the rights of the use 
of water, which keeps otherwise interested investigators in western 
development from making that investment. 

So, consequently, this first question, of the reservation theory, 
should, and we think could, be answered entirely by the adoption of 
the bill, the number of which I do not recall, but referred to as the 
Aspinall bill. And I think these other questions are entirely separate, 

nd the fact that perhaps the Aspinall legislation does not solve 
all the problems should not hinder the solution of this most serious 
problem. As far as the question of the administration of water 
rights is concerned, in the statement I point out my particular theory 
concerning the Hawthorne case in Nevada; that, as a matter of fact, 
the facts in that case also do not make the law, because the reasoning 
of the Court, as far as the reservation theory is concerned, and as far 
as an actual conflict as to water rights is concerned, does not exist, 
The State of Nevada stipulated that there was no interference with 
any other water right in that State. Again the language raises the 
question. But I think this is material in connection with this admin- 
istration question and the question of the activity of the Federal 
agencies that were involved. 

As pointed out in the statement, the Naval Ammunition Depot 
had proceeded for years with water rights applications. They had 
been given every consideration by the State and had reached the point 
where only final proof was necessary to establish their rights under 
the State law, and to give them the right which they could then 
operate under, and carry out their mission with absolutely no inter- 
ference and a feeling of cooperation between the States and the Fed- 
eral Government. 

Now, without those rights established under State law, the total 
picture for the State of Nevada has a gap in it. They do not know 
what the right is. They do not know its extent, and they cannot 
really know all about their water resources and the use, without 
knowing about that. 

To that extent, the program of the State of Nevada has been inter- 
fered with, when there was no necessity for that interference that 
was shown in the case. It was strictly argued as a matter of law. 
And I think this is a big problem, because, where Federal agencies 
are not actually being interfered with in the accomplishment of their 
mission, I do not personally believe they have a duty to assist theoreti- 
cal rights. 

Now, we have a very practical problem, since the committee has 
sepeatedly asked questions about actual interferences. It is not so 
much a question of interference, but a question of trying to coordinate 
two systems of administration of water rights. 

This is particularly true in the case of the Blue River in the State of 
Colorado and at this point I would like to make two other points. 

In the first place, concerning the action of the Supreme Court of 
the United States, we may disagree with the conclusions they reach. 
We do agree it is their duty to reach conclusions and make the de- 
cisions, and the fact that we did not apprehend the distinction be 
tween reserve and public lands does not make our opinion any more 
controlling than just that. 
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But the fact that the distinction was made is the reason why I think 
the Aspinall legislation is most necessary at this time; and in saying 
go, it is not our intent to criticize the Court. b TY, 

Secondly, as far as the Department of Justice is concerned, and in 
particularly in respect of the Blue River, although I was not a nee 
cipant in the discussions that led to the settlement of that problem, 
it is my understanding that the Department of Justice took the lead, 
in that case, in resolving the issues between the parties involved to 
everyone’s satisfaction, and without the loss of any Federal rights. 

This I think is highly commendable. And with all of the criticism 
that may have been levied at the Department I think perhaps a com- 
mendation would be in order. ie 

However, with the settlement of those cases in the Federal District 
Court for the District of Colorado, we arrive at a very serious problem. 
That is the fact that our State administrative official administers so 
many of the water rights on this stream. He has no statutory au- 
thority to administer the decree of the Federal court. The Federal 
court cannot transfer, apparently cannot transfer, the case back to the 
State court, so that it can become a State decree which is subject 
to administration by the State engineer. 

So, consequently, the court will, if those rights are to be pro- 
tected and administered—the right of the Federal Government and 
the other parties in that litigation—they are going to have to be 
administered either by a Federal system of administration or by a 
special master appointed by the court or some other procedure. This 
is a problem that I realize is a complicated problem and a difficult 

roblem. And to the extent that the problem would be resolved, and 

think it would, by H.R. 5555, we very vigorously support that 
legislation. And we think that this is the ideal solution to the prob- 
lem—rather than Federal administration or two separate adminis- 
trations, to go under the State administration. And if the rights 
of the Federal Government are injured, they are entitled to the 
same processes of law as any other appropriated. And we think to 
go under this system of administration that has been established and 
works out is far more desirable than to continue in the conflict. be- 
tween administrative procedures that is ultimately, I think, going 
to result in chaos on the streams. 

Now, as far as specifically H.R. 5555 is concerned, from my brief 
look at the bill and the analysis I have made of it I do not believe 
that it would be in any way difficult as far as the State of Colorado is 
concerned. 

Under our law, I think the Federal Government could comply 
with H.R. 5555 and all Federal rights be adequately protected. 

In the course of the testimony, it appears there are other places 
where there may be questions involved because their law is different 
than ours, and I certainly cannot make any representation in con- 
nection with the laws of any other States. I am just not familiar 
with them. If such is the case, then I think that it can be worked 
out, so that. it does not interfere with the activities of the Federal 
Government in those States, where they do have to have water for 
their legitimate activities. 

As far as Colorado is concerned, I think it is perfectly all right. 
The Water Congress, I am sure, supports the principle of the legis- 
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lation, and the legislation itself, so far as the State of Colorado is con- 
cerned, and the other bills, which are different in kind or degree— 
we think they would all do the same job in Colorado. We think 
they are very fine. And we think in the course of its efforts this 
committee will be able to come up with H.R. 5555 or something simi- 
lar to it, because it will solve what is becoming an extremely difficult 
problem of joint administration. 

I think that, as I say, summarizes at least the points that are 
made in the statement. Perhaps the language there, which I worked 
upon a little bit longer, would be better. 

Just to reiterate, perhaps, we think that the Aspinall legislation 
should be enacted regardless of activity on any other item of legisla- 
tion. It approaches a single, narrow problem, but one that is a. very 
serious problem, and, if not solved, could prove disastrous to western 
development. 

On the other hand, these other problems do exist, and we com- 
mend very strongly the committee for giving its consideration to 
those other problems, in an attempt to solve them. 

Thank you very much, Mr. Chairman. 

Mr. Rogers. Mr. Barnard, this one question now with regard to 
the legislation directed to taking care of the fears that have been 
created by the Pelton Dam case. 

I believe you said in your presentation that this was dictum by the 
Supreme Court and actually was not law? 

Mr. Barnarp. Yes, sir. 

Mr. Rocrrs. But you do feel that, being dictum of the Supreme 
Court, it would probably carry such weight with a district court that 
it would be advisable, at least, to try to protect against a repetition of 
that ? 

Mr. Barnarp. Yes, sir. 

Mr. Rocers. In your study of the measure, if you adopted that 
measure, or, we will say, if you adopted H.R. 5555, or the other bills 
similar to it, or bills similar to that, would you think it would still be 
necessary to adopt another measure directed solely at solving the situ- 
ation created in the Pelton case? 

Mr. Barnarp. No, sir; I don’t. 

Mr. Rogers. Thank you. 

(Mr. Barnard’s prepared statement was inserted in the record at 
this point :) 





STATEMENT BY JOHN B. BARNARD, JR., CHAIRMAN, COLORADO WATER CONGRESS 


I appreciate very much the opportunity to appear before the subcommittee 
today to express the views of the Colorado Water Congress on legislation pend- 
ing before the committee concerning rights to the use of water. The Colorado 
Water Congress is an organization of municipal, industrial, and agricultural 
water users, and governmental agencies, State and local, and is vitally interested 
in the subject before the committee. It is my understanding that the bills which 
are being considered by the committee fall roughly into four groups; that is 
H.R. 1234 and those similar to it; H.R. 2363 and those similar to it; H.R. 5555 
and those similar to it; and H.R. 4567 and those similar to it. 

There are two basic problems facing water users in the State of Colorado, in 
respect to the effect of Federal governmental activities on water rights. The 
first and most serious of these problems results from language contained in the 
opinion of the Supreme Court of the United States in Federal Power Commission 
v. Oregon (349 U.S. 435), commonly known as the Pelton Dam case; and certain 
decisions of other Federal courts and contentions of the Department of Justice 
which result from this language. 
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Very briefly, the language referred to indicates that the Supreme Court is of 
the opinion that the Congress intended to distinguish between reserved lands 
and public lands in adopting 19 pieces of legislation giving full recognition to 
the water laws of the Western States, and requiring Federal agencies to acquire 
rights to the use of water in conformity with State law for Federal activities in 
those States. The Court said, in effect, that these acts applied only to “public 
lands,” and that a reservation of land reserved also the rights to control, with- 
out regard to State law, waters arising upon or flowing through such reserved 
lands. 

For many years, appropriators of water from the natural streams in the West 
had assumed, with good reason, that these oft-repeated legislative declarations 
concerning rights to the use of water applied to all federally owned lands. Based 
on this assumption, public agencies and private persons in the West have invested 
large sums of money and time in various developments. An economy has been 
puilt on the assumption of a dependable water supply from valid water rights. 
If the language of the Pelton Dam opinion is followed by the Supreme Court in 
a case where there is a true factual conflict between the “reservation” rights 
of the Federal Government and an appropriative right under State law, many 
of these water rights will be valueless. If these water rights are valueless, 
millions upon millions of dollars of value will be destroyed, since these invest- 
ments have no value to speak of, without dependable water. 

Admitting for the purpose of this discussion that Congress had the power to 
provide for the disposal of public lands and water in the West, that power has 
repeatedly, since 1866, been exercised so as to encourage western development 
by recognizing and protecting the right of appropriators to take and use water 
in accordance with the laws of the States wherein such water is located. Until 
1955, and the Pelton Dam opinion, it was almost universally assumed that these 
congressional enactments were effective without regard to any distinction be- 
tween public and “reserved” lands. The U.S. Supreme Court, in the Pelton 
Dam decision, found the distinction. It is the Court's duty to construe the en- 
actments of Congress, and, of course, no criticism of the Court is intended in 
stating that the distinction it observed was not :pparent to the rest of us. 
However, we submit that if the Congress did not intend to make the distinction 
found by the Court, it is the duty of Congress to adopt legislation expressly 
recognizing rights which have been acquired on the assumption that the dis- 
tinction did not exist. 

If the Congress attempted to make this distinction at this time, and it had 
not existed before, there is no question but that our Courts would find this to 
be a deprivation of property without due process of law. The failure to elimi- 
nate the distinction may not legally result in a deprivation of property without 
due process, but it does have the same effect and is morally unthinkable. 

In addition to the potential deprivation of vast amounts of valuable prop- 
erty by an inflexible future application of the Pelton Dam opinion reasoning, 
there is also an immediate, and serious, effect on the development of the western 
economy. Regardless of whether or not the Court will late follow the dictum 
in the Pelton case, the possibility that it will do so places a cloud on any right 
to use of water from our natural streams. With such a cloud on these rights, 
those who might otherwise invest in development of the West will be fearful of 
doing so. If the western economy is thereby prevented from expanding, the 
Nation’s economy will suffer greatly. If western markets for eastern goods 
are not expanded, it is not the West alone that suffers. 

In addition to the problems created by the “reservation” theory, there is 
another very significant problem concerning water rights in the Western United 
States, and we think it will eventually become a serious problem in many other 
regions. This is the conflict in respect to the determination and administration 
of rights to the use of water claimed by Federal agencies. 

The Pelton Dam case “reservation theory” involves the basis for establishing 
water rights. However, even if we were to all agree as to the basic theory 
under which rights are established, there must also be provision for the forum 
in which such rights are established, the procedures for establishing such rights, 
and the method by which these rights are administered. 

In the State of Colorado, and we believe in virtually every other Western 
State, it was long ago discovered that a case-by-case administration of water 
rights in the courts was unworkable. Hence, administrative agencies were cre- 
ated to divide the water on the streams according to judicially or administra- 
tively established rights. These systems of administration have been refined 
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and developed through the years, an give equal protection to the great and the 
small water user. With the ever-increasing scope of Federal activities which 
require water, the impact of water rights and claimed rights of the Federa] 
Government has become so great that it cannot be ignored in administering 
waters. However, the Justice Department contends the Federal agencies cap- 
not be subjected to the same requirements for the establishment of water rights 
as other agencies and private individuals, nor subjected to any control by 
established administrative agencies of the State in the administration of their 
rights. 

The concept of absolute sovereign immunity has been modified by the Con- 
gress over the years. Instead of a virtually irrebuttable presumption of inter- 
ference with Federal activities by any State activity in mutual areas, the 
Congress has, with increasing frequency, made a case-by-case examination of the 
question of interference from the standpoint of factual, rather than theoretical, 
interference. The courts have followed this trend in many classes of matters 
also. 

In respect to the question of the establishment and administration of water 
rights, there has been no showing, in any case of which I have knowledge, that 
compliance with State procedures and administrative control would bring about 
an actual and unreasonable interference with Federal activities. The assertion 
of the Justice Department has been based on interference as a matter of law. 
We submit that, as a matter of fact, Federal activities, as with any other 
activity, can be carried on in full compliance with State laws without unreason- 
able interference. The Hawthorne case in Nevada is a perfect example of thig 
point. The naval ammunition depot at Hawthorne had proceeded in conformity 
with State law to acquire rights to the use of underground water for that 
activity. It had proceeded to go the point where only final proof was necesssary 
to firmly establish the depot’s rights under State law. Then, the Justice Depart- 
ment advised the appropriate naval authorities, that, under the Pelton Dam 
opinion, the Navy need not concern itself with State laws, and the water rights 
applications were withdrawn. This was challenged by the State of Nevada in 
the Federal district court. Based on the Pelton Dam decision and constitutional 
provisions, the district court held that the Navy need not obtain water rights 
under State law (Nevada v. U.S. No. 1247, District Court for the District of 
Nevada). For many years the Navy had conducted its activities without inter- 
ference and in full compliance with the State law. There was no indication 
that it could not continue to do so. Yet, based on a theoretical distinction, the 
U.S. Navy suddenly found that it no longer had to comply with the rules the 
way others did, and it summarily, without factual necessity therefor, turned its 
back on the State of Nevada’s most logical and useful procedures. The result 
is a gap in the records and an area of mystery as to the extent of the right and 
the use thereunder. This hurt the State’s program, and gave no real advantage 
to the Navy. What laudable purpose was served? We have yet to learn. 

No one in the Colorado Water Congress would, for a minute, desire to inter- 
fere in any way, with the accomplishment of the mission of the U.S. Navy, or 
any other arm of the Department of Defense. The defense of the country isa 
matter of first magnitude to all of us. However, we feel that the Federal Govern- 
ment, in this as well as other activities, has a duty to at least make an effort 
to comply with local law so long as the compliance does not require an unreason- 
able interference with the Federal mission. 

There are many other examples. There are many arguments to show that an 
effort at understanding the problems of others is always beneficial. However, 
suffice it to say that we contend that in the West, where water is life, the 
establishment of dual systems of acquisition and administration of water rights 
can only result in contention, misunderstanding, resentment, confusion, and, 
ultimately chaos. If the only reason that can be advanced for such a system 
is that Federal agencies must always be above the law in order to demonstrate 
their superiority, the Congress should, by legislation, clearly instruct those 
agencies that such is not necessary, and that compliance with State water law 
will be required until it is clearly shown that, as a matter of fact, the accomplisb- 
ment of the agency’s mission is being unreasonably impeded. 

It would unduly lengthen this statement to examine the technical differences 
in the various bills under consideration. Hence, we base our position on the 
general effect of the measures on these two broad problems of western water law. 
H.R. 4567 and similar bills would eliminate the most serious of these two 
problems—that is, the recently determined “reservation theory.” We feel that 
this is the most pressing problem, and the Congress should not hesitate to adopt 
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such legislation regardless of its action on more comprehensive legislation, such 
as H.R. 1234, H.R. 2363, and H.R. 5555. However, the last mentioned measures 
also solve the problem of dual systems of determination and administration of 
water rights. We submit that this would be more desirable. Both problems must 
eventually be solved if we are to permit the West to continue to expand and to 
make increasing contributions to the strength and prosperity of the Nation, as 
it has for so many years. The failure of passage of 1234, 2363, or 5555 would 
continue a serious situation in respect to these practical administrative problems. 
If H.R. 4567, or similar legislation, also fails, the result could well be a catas- 
trophe to the people of the West. 


Thank you again very much for the opportunity to present our views on these 
matters. 

Mr. Rogers. Mr. Aspinall / 

Mr. AsprnaLt. What you are saying, John, is that, if at this time, 
we find it rather difficult to adopt and have approved H.R. 5555, we 
should at least proceed with H.R. 4567, because H.R. 4567 should not 
hinder, later on, favorable action upon H.R. 5555. Isn’t that right? 

Mr. Barnarp. Yes, sir. The H.R. 4567 legislation is not subject to 
the same mass of technical problems that have been presented here 
today. 

It is agreed on by the administration, and there is really no objec- 
tion to it. There is no reason why, in trying to work out the more 
complicated situations, it should be held up while that other one is 
being worked out. 

Mr. AspinaLL. You are not too familiar with the passage of Federal 
bills and acts, but is there anything in the adoption and approval of 
H.R. 4567 that would hinder the H.R. 5555 bill ? 

Mr. Barnarp. No, sir, with the explanation that this is not the only 
problem that needs to be solved, but that it is the solution to one of 
the many problems that is to be solved. 

With that clearly understood, I do not think a record could be more 
clear, and it certainly should not hinder the adoption of the other 
legislation. 

I would like also to make this observation. As I say, I have heard 
severe criticism of various Federal agencies. I also want to express 
my personal commendation of the agencies for the time and effort it 
took to arrive at the agreement in connection with H.R. 4567 and S. 
851 in the Senate. 

Mr. Asprnauy. I wish to thank you for a very excellent presenta- 
tion. You have given us the gist of your statement very quickly and 
succinctly and I appreciate it. 

Mr. Barnarp. Thank you, sir. 

Mr. Rogers. Mr. Chenoweth. 

Mr, Cuenoweru. I want to express my appreciation to Mr. Bar- 
nard for a very splendid statement which is very helpful to the com- 
mittee. His observations on this legislation have been most interest- 
ing. 

As I understand the situation in Colorado, it is one of doubt and 
uncertainty over what may happen, rather than anything which has 
happened up to now. 

Mr. Barnarp. Yes, sir. And there are things that happen today 
because of this uncertainty of rights. In other words, there are de- 
velopments that will be held up because they are not sure whether or 
hot in a given case the Supreme Court or the district court would fol- 
low the Pelton Dam language. 

Mr. Asprnati. Would my colleague yield ? 
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In that respect, you are taking the same position that Mr. Wind- 
scheffel of Kansas did, in other words, that the fact that we do not 
have any definiteness of policy is holding up necessary developments? 

Mr. Barnarp. Yes, sir. 

Mr. CuenowerH. You speak of the problem created by the Blue 
River case in Colorado as to administration. What are you doing at 
this time concerning this situation? What is involved that cannot be 
worked out ? 

Mr. Barnarp. It is not that it cannot be worked out. It is that it 
will have to be worked out by legislation. Because as legal adviser 
to the State engineer, I have advised him that his only authority rests 
on State statutes. Under those State statutes, he only administers 
decrees of the State courts. The Blue River decree is a decree of the 
Federal court. How it is going to be administered has not. been 
determined. It would be wise, I think, for the Congress to make that 
determination that it should also be administered by the State engi- 
neer, through a decision whereby the case can be returned to the State 
district court, and the State district court can enter it as a decree of 
that district court and give it to the State engineer. 

Mr. Cuenoweru. What is happening right now relative to the ad- 
ministration of the river? 

Mr. Barnarp. It is not being administered. 

Mr. Cuenowernu. The State engineer is administering the State 
rights, is he not ? 

Mr. Barnarp. Only the State rights. As a matter of fact, in that 
particular water district there is surplus water all the time and that 
is not being administered. But this will become a very, very serious 
problem as soon as Denver completes its Blue River tunnel. Be- 
cause that will be then another right that could conceivably conflict. 

Mr. Cuenowern. The Federal Government then has made no overt 
attack upon State decreed rights up to this time. 

Mr. Barnarp. No, sir, just that the entry of the decree by the Fed- 
eral court creates the problem. And they have the problem as much 
as we do. 

Mr. Cuenowernu. I rather assume from what you said that you are 
not so much concerned about the Pelton Dam decision. You feel 
it does cast some doubt and uncertainty on the situation, but directly 
it does not upset any established water rights. 

Mr. Barnarp. Only to the extent, Judge, that I believe the lan- 
guage is dictum, because there was no conflict as to the beneficial use 

of the waters involved. To say that I am not concerned about it 
I do not think would be exactly accurate. I am very concerned about 
it, but I do not think it is the law of the land as such right now. 

Mr. Cuenoweru. You do not attach the same importance to it as 
some others have? 

Mr. Barnarp. Yes, sir; I attach the same importance, I think. I 
think it’s very important and very serious. 

Mr. Cuenowetu. You think it establishes new principles that 
courts in the future may follow ? 

Mr. Barnarp. The probability that the court may follow that 
language. 

Mr. Cuenowetu. Thank you very much. I am always glad to see 
you down here, John. 
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Mr. Utiman. I wish to commend the gentleman for a very fine 
statement. 

Mr. Rogers. Mr. Burdick? 

Mr. Burpick. Just one question, Mr. Chairman. 

Yesterday, one of the witnesses testified that if H.R. 5555 had been 
the law at the time of the construction of Hoover Dam it probably 
could not have been built. Do you agree with that ? 

Mr. Barnarp. I heard that testimony, yes, sir, and I have not 
priefed the question, but from what background I do have I would 
disagree with that statement. I feel that the compact when adopted, 
became State law itself. 

Mr. Rogers. Did you have any questions, Mr. Saylor? 

Mr. Saytor. Yes; I do. 

First, Mr. Barnard, I would like to commend you on the statement 
which you have made, and ask you whether or not the case which 
you have referred to might be forwarded to the committee, the case 
in which you said you settled a problem on the Blue River. 

Mr. Barnarp. Yes, sir. I would have to forward the correspond- 
ence. The decree has been entered, and I think the decree is in the 
files of the committee because it was approved, I believe, by the Upper 
Colorado River Storage Project Act. The correspondence I could 
supply to the committee. 

Mr. Sartor. I would ask permission that that be done. 

Mr. Rocers. If we could have it, we could have it made part of the 
file. 

Mr. Barnarp. It is two or three letters, I believe. 

Mr. Sartor. Do you believe, Mr. Barnard, that the interests of the 
United States would be prejudiced in any way if Federal agencies 
were subjected to the same requirements as to the establishment of 
water rights as State agencies and individuals. 

Mr. Barnarp. No, sir. Ido not, any more than they are prejudiced 
by the necessity of recording deeds and acquiring lands. 

Mr. Sartor. You refer in your written statement and in your testi- 
mony to the Hatfield case. I believe, if I recall correctly, it was stated 
that the decision in the Hatfield case grew out of a situation entered 
into by the State of Nevada. 

Mr. Barnarp. The Hawthorne case, I believe, sir. 

Mr. Sartor. I beg your pardon. The Hawthorne case. Do you be- 
lieve that had the State of Nevada not entered into that situation the 
Supreme Court might have come to another conclusion ? 

Mr. Barnarp. I can say it is possible that the Court would have, 
and therefore it cannot be said to decide the question. 

Mr. Sartor. Now, in considering the bills which are before the com- 
mittee, do you think that the committee should settle the question of 
reserve lands, as provided in the bill introduced by Mr. Aspinall and 
myself and others? Or should we go further and take in the provi- 
sions of the bill H.R. 5555, as introduced by Mr. Rogers. 

Strike that. I understand he has already answered that question. 

Mr. Barnarp. Yes, sir. In short, I think the committee should go 
ahead without involving itself in the complexities of the others, and 


we would certainly like to see the other worked out as rapidly as pos- 
sible and adopted also. 


Mr. Rogers. Thank you, sir. 
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Mr. Hatfield Chilson, former Under Secretary of the Interior. 

Mr. Chilson, we are happy to have you here. 

Mr. Asprnati. Mr. Chilson is before the committee today at the 
request of the Chairman of the full committee. He is here in Wash- 
ington on another matter, and having learned of his presence here, [ 
requested that he come up, so that if he wished to make any st ate- 
ment he might do so, and so that he would be in a position to answer 
questions, within his power, if they were asked of him. 

Mr. Chilson has been interested in water matters in Colorado for 
many years. He was a director of the Northern Colorado Water 
Conservanc y District before coming to Washington. He was attor- 
ney for the Colorado Water Conservation Board, the official policy- 
making board of Colorado on water resources He was the Assistant 
Secretary of the Interior for Land M: :nagement for a while and then 
was moved up to the position of Under Secretary of the Interior where 
he served until he decided that he wanted to go back to Colorado. 

Most of us sympathize with him in his ambitions to return home, 
especially at this particular time of the year. 

Mr. Chilson, I wish to thank you very much for coming up here, 

If he has a statement to present first, I ask that he be permitted to 
do so. 

Mr. Rogers. Do you have a statement, Mr. Chilson? 
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Mr. Cutrson. I do not have a written statement. 

I would like to make a rather brief statement of my own thinking 
about this proposed legislation. 

Mr. Rogers. Before: you do that, let me recognize Judge Chenoweth. 

TI think he has some nice things to say about you. 

Mr. Cuenowetu. Mr. Chilson comes from my district. I am also 
happy to see him here. My colleague, Mr. Aspinall, has recited his 
long, distinguished, and br illiant record. I am sure the water leaders 
in Colorado, and in other reclamation States, recognize him as an au- 
thority on water. 

Whatever he says I am sure will be received with great. interest 
by this committee. 

Mr. Cuttson. Thank you, Judge. And may I say I am very happy 
to see the distinguished Congressman from Colorado. May I also 
say, Mr. Chairman, that it gives me great pleasure to be here. I 
have been long concerned with this problem, both officially, as an 
attorney for the official water agency of the State of Colorado, and as 
a citizen, and then later in my official position with the Government. 
I expressed my views at some length on western water legislation in 
the hearings in the 84th Congress, 2d session, before the Senate com- 
mittee on S. 8763. And since I am on record before the Congress in 
that hearing, I think a short statement will suffice. 

I may say that these are my own views. I speak for no one here 
except myself as a citizen and a water user and a farmowner in 
Colorado. 

The thing that really concerns me about this situation, and I think 
it is of immediate concern in the so-called public lands States, is this 
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matter of a theory of vesting a water right in the Federal Govern- 
ment merely by the withdrawal or reservation of public lands. 

In 1955, the total irrigated land in the 17 Western States, I think, 
was on the order of 25 million acres. Now, in Colorado alone, there 
are reserved, or were at that time, when I got the figures, over 23 
million acres of reserved public land in the State of Colorado alone. 

And a large part of that reserved area is in our watersheds, where 
we get our water supply. F 

Now, assuming for the present that the Supreme Court would fol- 
low the Pe/ton Dam decision in its application in a water rights case, 
which is, I understand the position of the Justice Department, that 
under the present law, as interpreted by the Supreme Court in the 
Pelton Dam decision, the Federal Government now has vested water 
rights on all of these withdrawn lands to the extent that it is necessary 
to carry out the purpose of the withdrawal. 

Now, to illustrate what that can mean as a practical matter, on the 
Colorado River, in Colorado, there are a number of powersite with- 
drawals and oil sale withdrawals, in addition to many other with- 
drawals. 

Now, I am not familiar in detail with the specific withdrawals, so 
I will have to make some assumptions. Let us assume that. in the 
development of the oil sale deposits at Rifle, Colo., 300,000 acres of 
water are going to be necessary for that development. I do not pick 
that figure entirely out of the air. It was an estimate that was made; 
300,000-acre piece. 

Now, under the withdrawal theory, that water right vested at the 
time of the withdrawal, which was, if I am not mistaken, in the early 
nineteen hundreds, perhaps 1910 or 1908. I am not sure. 

Now, that means that every use of water that was initiated on the 
Colorado River, after the date of that withdrawal, is not a water right, 
a firm one, because if the Federal Government needs the water of the 
Colorado River for the purposes of fulfilling these withdrawals, they 
can take the water away from the rights that have been initiated. 

For example, at Grand Junction, Congressman Aspinall’s own home- 
town or city, if it had initiated water rights for domestic use after 
the date of that withdrawal, whenever the Federal Government wants 
to use that water their rights there will come in ahead of the rights 
of Grand Junction, initiated after that date. The same would be 
true of Denver, on the eastern slopes, as to initiating water rights out 
of the Colorado River. 

Now the reason that I have taken the time of the committee to point 
this out is that I think this is in a little different category than just 
the fear category. I think it is a condition that faces future water 
development in the public land States of the West, and I think it is 
an immediate threat. 

That is the reason that I myself would be very hopeful that the 
Congress would treat the legislation pertaining to the withdrawal 
and reservation theory in a separate package from the overall water 
problem, for tworeasons. In the first place, it is of immediate interest. 
Ithink. I think it isa matter of immediate concern. And since the 
executive branches of the Government, after much consultation and 
discussions, have agreed to get behind a bill that expresses the intent 
of the Federal Government, that the Federal Government is not en- 
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titled to the vesting of a water right by the mere withdrawal or 
reservation of public lands, it seems to me a highly propitious time 
to resolve that question. 

Now, the overall question, in which I am just as much interested, 
may take a little more time. It may take a little more discussion, 
because it has a broader impact. And I would be hopeful that the 
Congress would treat them in separate packages. 

And I may add that these are the first hearings I was able to attend 
today, but I gather that many of the representatives of Eastern 
States’ interests are appearing here and showing an interest in this 
overall legislation. And I am very happy to see it, because it will be 
helpful to us in the West, because instead of this being treated merely 
as a western problem, where water supply and rainfall is scarce, there 
is the recognition that water is in fact a national problem, which I am 
sure all members of this committee, in view of what you have heard 
here from time to time, are fully convinced of. 

And I think it is well to treat it as a national problem in this water 
rights legislation. 

Now, unless there are some questions, I think what I have said is 
perhaps all I can say that would be of any help in the consideration by 
the committee of this matter. 

Mr. Rocrrs. Mr. Chilson, you were not here, I am sure, when there 
was discussion in regard to the legislation designed to secure the 
Pelton Dam controversy, that the term “acquired lands” be also added, 
What would be your position on that # 

Mr. Cuitson. Frankly, Mr. Congressman, I have never given it a 
thought. 

Mr. Rocrrs. If the act passes exactly like it has been presented by 
the departments, that is, with the language agreed upon, how many 
States actually would be benefited by it 

Mr. Cuizson. Legislation similar to 4567 ? 

Mr. Rogers. Yes. 

Mr. Cuitson. Possibly all 17 western reclamation States, as they 
are commonly called. Perhaps only a small part of two or three of 
them. 

I would think that the great majority of the 17 Western States 
would be vitally affected, Mr. Congressman. 

Mr. Rogers. Of course, I have Texas in mind. Texas would not 
be included in that, because it is not a public land State. 

Mr. Cutison. That is right. 

Mr. Rogers. I was thinking that there were only 11 States that 
would be affected by that language that was agreed upon by these 
several departments. 

Mr. Cuimson. That is true. I cannot think of any public lands 
in Nevada or Kansas. Texas, of course, and possibly 11 may be nearer 
correct. 

Mr. Rocrers. And if we add the word “acquired” in there, of course 
those States would be. 

That is the reason I asked. 

Mr. Cuttson. Personally, I would see no objection to it. 

The only thing I have been sitting here thinking about is that I 
eannot recollect any argument that I have heard than any water 
rights were vested in the Federal Government by acquiring land un- 
less they actually acquired the water rights. 
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Tam thinking about my own territory. 

Now, 1 am not too familiar with the Santa Margarita case, where 
I think there was some contention that by the acquisition of land they 
got certain riparian rights. If that would help clear up some situa- 
tions of that kind, so that the intent is cle: ar, none of us in the West 
have any objections to the Federal Government acquiring a water 
right in the same manner as a citizen or the State; that is, by taking 
water and putting it to use under the doctrine of appropri: ition. 

We have no objection to the Federal Government, if it needs wa- 
ter rights of a citizen, acquiring them by eminent domain and paying 
compensation. We recognize that. 

We do object to the F ederal Government getting a water right in 
some manner other than a citizen, and particulat ly when they can 
hold that right in abeyance for 50 years or 100 years and then come 
in and upset the whole economy of the Western States by taking 
water that has been devoted to a certain use for many years and upon 
which the economy is built and destroying it in one fell swoop. 

Now, of course, I am sure the Federal Government will not be quite 
that cruel, but nevertheless, we cannot forget the fact that the reserva- 
tion theory was raised by the Federal Government in the Denver 
Blue River case, when Denver was attempting to get water for mu- 
nicipal use, in which the Federal Government said that by virtue of 
the reservation theory their rights were ahead of Denver’s, even though 
they had never put a drop of some of those proposed uses to any use at 
all. 

Mr. Rocers. Don’t you think, though, Mr. Chilson, that the Court 
in the Pelton Dam case merely used the reference to distinguish the 
situation from public lands or lands under the Desert Land Act; 
distinguishing them from those, so that they would be turned loose 
from any rights the States had in regard to public land; but that the 
actual basis of their opinion was on the ownership of this property by 
the Federal Government on both sides of that stream ? 

Mr. Cuixson. Certainly I agree with you, Mr. Congressman. So 
far as the Pelton Dam decision is concerned, it involved no water 
rights. It involved merely the matter of who had the right to license 
a dam. 

But I do in all fairness have to point out that in a dissenting opin- 
ion Mr. Justice Douglas pointed out that the reasoning of the Court 
in the Pelton Dam decision would very likely lead to the ultimate end 
of this reservation theory of vesting of water rights. And that is 
exactly what happened, because immediately after the decision the 
Justice Department—and I am not criticizing them; after all, that is 
their job, to urge the law they think pr otects F ee Government 
rights—urged it in two cases, in the Hawthorne case, in the Blue 
Rwer case, and they urged it in the Arizona-C aitarnie lawsuit, and 
in the last brief just filed by the Government, I have here the quotes 
from the brief, in which, if Imay just read a word or two: 

By withdrawal of lands from the public domain and reservation thereof for 
Federal purposes, the already existing right to use unappropriated appurtenant 
waters is insulated from appropriation under local laws. The quantum of the 


right so reserved is at least the quantum of water necessary for the beneficial 
uses of Government property. 
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Now here is a powersite withdrawal on a river. 

If you can build a powerplant on the river perhaps capable of 
utilizing the entire flow for power purposes, that would prohibit any- 
body upstream from that damsite from acquiring any right to the use 
of water legally after the date of that withdrawal, even though the 
withdrawal was made 50 years before the power dam was ever - built. 

So I say it isa matter of immediate concern, if I may illustrate 
it in this way, and I will, Congressman Aspinall’s hometown. It has 
a great destiny. In my opinion it is going to grow very rapidly, 
It is going to become a great center. And as it grows, it needs more 
water. The city of Grand Junction decides to issue a bond issue of 
a million dollars to expand its water system. They go to a bond attor. 
ney and say, “Are these water rights good ?” If the bond attor ney 
knows what we know, and he goes up the river and finds out what the 
withdrawals are, if the withdrawals of public lands upstream on the 
watershed are sufficient—if the purposes are fully developed to utilize 
all the water—he has got to come back and say to the city of Grand 
Junction and the bond buyers, “You can use this water right today 
but you cannot get any right to it. Because the Feder: al Govern- 
ment has already vested the entire water supply by virtue of these 
withdrawals.” 

Now that is not something, I think, that is in the future. TI think 
that is a situation that is of immediate concern to the people in these 
public land areas. And that is the reason that I urge the consideration 
of that. 

Mr. Rocrrs. Mr. Chilson, one other observation. The people on 
navigable streams are in that same dilemma; are they not / 

Mr. Cutrson. Yes, indeed. 

Mr. Rogers. Mr. Aspinall. 

Mr. Asprnati. I have some questions here, Mr. Chairman, that I 
have prepared. I hope they won't take too long. 

As I listened to the testimony this week, the previous hearings 
seemed to revolve around some Federal claims. I do feel this way, 
although there may be some overlapping among these groups: (1) 
Claims on behalf of Indians and Indian reservations; (2) claims on 
other tvpes of Federal reservations: (3) claims by licensees under the 
Federal Power Act; and (4) potential exercise of navigational servi- 
tude. 

Now, Mr. Chilson, are there any others that you think need to be 
added to this group? Or are we able to group all of these major 
points of policy within these four areas? 

Mr. Cutmson. You mean on the overall question, and not just the 
reservation ? 

Mr. Asprnaty. That is right. 

Mr. Cutrson. Of course, I must necessarily add one other category, 
and that is the conflict. that exists within the State and the Federal 
Government over what we call the ownership of the unappropriated 
waters in the Western States. 

Now I have had, very frankly, a little difficulty in visualizing just 
how that is going to affect, practically, a water user. Because we 
do not care who owns the drops of water. What we want is the right 
to use them. If our right to use is reserved to the Federal Govern- 
ment, it is all right to own it. But nevertheless, Colorado, for example, 
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has a constitutional provision that all of the unappropriated waters 
of the natural streams in that State are the property of the public, not 
the Federal Government. 

I would probably add to your list maybe the matter of the owner- 
ship of the unappropriated waters. 

Mr. Asprnati. Let me see if I understand you. In other words, 
now, we will take the forest lands, for instance. If the Federal Gov- 
ernment should see fit to go in and construct large canals and laterals 
in order to bring the waters which fall on those forest lands to dry 
areas, SO that the forest lands could firm up vegeti ition, that might 
ber rs serious, might it not, for lower or prior users 

Mr. Cutison. Yes; it would, Mr. Congressman. But again you 
have my difficulty in conceiving exactly how it would hurt us. As 
long as they took their turn in priority and recognized all of the 
uses that had been initiated before they put the water to use, we 
would have no objection. As long as the Federal Government put 
the water to use efficiently and for a beneficial purpose, we recognize 
their perfect right to do it. 

Mr. Asprnati. Do you think by virtue of the Federal Government’s 
ownership as to those areas they should go ahead and proclaim their 
rights ¢ 

Mr. Cuttson. The claim to ownership of the unappropriated waters 
will not hurt us as long as it is not connected with a concomitant claim 
that that ownership by virtue of some reason, gives them some para- 
mountey of right over uses that have already been initiated. 

Mr. Asptnati. Has that been asserted yet by decision, or by dicta or 
by claim and a brief? 

Mr. Cuuson. In the North Platte case which took pl we in the 
thirties the Federal Government raised this claim ownership to all 
unappropriated waters in the North Platte River. The U.S. Supreme 
Court did not determine the question, although it was presented to 
them, because they said, in effect, as I recollect, that the Federal Gov- 
ernment in that case was not a party in interest, because they were not 
a water user, All they owned was the physical structures of projects, 
and they were not a water user themselves, and therefore, the question 
was moot, so to speak. 

That may not be an accurate description of the Court’s opinion, but 
I think it is substantially so. 

Mr. Asprnatu. These hearings have been held largely because of 
fear of something that may be put in that category ; is that not correct? 

Mr.Cuitson. Yes, sir. 

Mr. Asprnaui. To your mind, is it true that as to Indian property 
rights, it is felt. to be too complicated a matter to handle in this bill, 
or that it would be inexpedient to try handle it at this time? 

Mr. Cutison. It is a problem, there is no question. My own opinion 
m it is this. In the first place, this is complicated. In the second 
place, it is such an emotional problem, as I have found out in 2 years 
with the Department of the Interior that it is very difficult to have a 
consideration of Indian property rights and Indian matters in a calm 
atmosphere and in an objective way. So my own feeling about it is 
that the matter should be let rest as it is until such time as some 


circumstance requires a determination, such as the Arizona-California 
lawsuit 
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We would hope that the rights of the Indians in the lower basin of 
the river will be given some definition by the U.S. Supreme Court, 
which might be helpful every place throughout the West. 

Mr. Asprnatt. Would it be helpful if the State received the right 
to water and might try to determine how many second-feet or how 
many acre-feet the Indians might be entitled to before trying to re- 
solve these problems by law ? 

Mr. Cuirson. Yes. That is what happened, as I understand it, in 
the Lower Basin suit. The Indians in that suit defined their claime 
and said, “We claim so many acre-feet of water for this purpose, and 
so much for this purpose, and in this area, and soon.” So that if we 
have done nothing more in that litigation th: in have the Indians make 
a more or less definite claim of quantity and place of use, I think to 
that extent it has been very helpful. 

Mr. Asprnay. If I recall correctly, you made a statemie nt when you 
answered a question by the ch: iirman, relative to the Federal Govern- 
ment’s n: wigational servitude claim, in that you did state it was a 
serious problem in all the areas, but especi: uly, perhaps, in the reela- 
mation areas, away from the coast. 

Mr. Cuiison. That is right. And I hesitate to express too much 
opinion about navig: ational servitudes and the problems and so on 
in connection with consumptive uses, because my experience has been 
practically nil, as a practicing lawyer, in that respect. In the West, 
and particularly in my area, we have been faced with no nav igational 
problems. At least, I do not think anybody is going to run a steam- 
boat to Estes Park, Colo—though they might. But I would prefer 
to leave that question to a person much more competent than I to 
discuss it. 

Mr. Asprnatu. Have any instances been brought to your attention 
in which the Federal Government has actually ordered a water user 
to shut off, in order to preserve any applicable claim, a powersite 
claim or any other claim, which the Government had? 

Mr. Cuinson. I think not. 

Mr. Asprnatu. Do you know of any situation in the 11 public land 
States which should cause this committee or the Congress to hesitate 
in trying to approve of H.R. 5555? 

Mr. Crtson. Let me say that I have not studied H.R. 5555, but I 
have a general idea of it, and I know its purposes. And without being 
able to discuss the particular language, the objectives of that bill, if 
I understand them, are similar to S. 863, which was before the Senate, 
was it not ? 

Mr. Asprnati. The Barrett bill. 

Mr. Cuiison. The so-called Barrett bill. I was familiar with that 
in detail. And I know of nothing, Mr. Congressman, which would 
be any reason why Congress should not enact legislation of that kind. 

T have seen the Reclamation Bureau live side by side with the water 
users in my State. And, of course, they rub sore spots, and certain 
feelings develop. But that happens between one water user and 
another. 

Mr. Asprnatt. Has not the Federal Government an investment of 
$314 billion that they should protect? Naturally, we would come in 
contact with each other. 
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Let me ask you this as a final question. Has not Colorado itself 
pretty w ell kept up to date in answering its problems in the considera- 
tion ¢ and adoption of the nec essary law ? 

Mr. Cuitson. Pertaining to its water resources ¢ 

Mr. AsprnaLu. That is right. 

Mr. Cuirson. No, they have not. 

Mr. AspinaLL. Do you know of any State that has accepted its 
full responsibility ? 

Mr. Cuitson. In full, I do not. We are sadly deficient in ground 
water legislation. But like everything else, progress comes slowly. 
We have got our first piece of legislation, and I am sure as time goes 
on we will get a workable ground water bill. We do not have it today. 
And I assume, without knowing in detail, that other States have 

roblems that they have not yet ‘solved. I understand that Arizona 
still is struggling with just exactly how it should handle its ground 
waterresource. And so it goes. 

Mr. Asprnauu. I think maybe the States of the West, such as Cali- 
fornia, have a few current problems. 

Mr. Rocers. Mr. Saylor? 

Mr. Sartor. Mr. Chilson, your testimony has been very fascinating 
and has raised in my mind a number of questions. 

First, can you tell us in the upper basin States, the percentage of 
those States that are still in the public domain? 

Mr. Cuitson. Well, Utah, Wyoming, Colorado, and New Mexico, 
all of them. 

Mr. Sayitor. Yes. Can you tell us about how much of those States 
are still in the public domain ? 

Mr. Cuitson. Still in public ownership? Well, I recall 36 percent 
of Colorado. It seems to me, if my memory is correct, about 70 per- 
cent of Utah. I think somewhere around 35 or 40 percent of New 
Mexico. This is from memory, Mr. Congressman. And I would make 
a guess about Wyoming that it would be at about 40 percent. 

Now that is not all withdrawn or reserved land. 

Mr. Saytor. That is right. 

My next question is: Can you say, or do you think we could find 
out, how much of that public domain is reserved or withdrawn land ? 

Mr. Cuitson. I cannot answer that. I can for Colorado, because I 
checked the figures. And on June 30, 1955, as of that date, there 
was withdrawn in reserved lands in Colorado 22,243,000 acres. 

If it would be of any help to you, I can give the amount of lands 
withdrawn for national forest only in the Western States. 

Mr. Sartor. I do not think that 1s necessary. We can get that. 

The reason I asked these questions is that under the C olorado River 
compact, the upper basin States are required to deliver to Lees Ferry 
75 million acre-feet every 10 years. 

Is that not correct ? 

Mr. Cuitson. That is correct. 

Mr. Savior. And the upper basin States are entitled to use the re- 
mainder of the water in the Colorado River. 

Mr. Cuitson. Well, Colorado River would like to make that con- 
tention, but the lower basin would disagree. 

Actually, Mr. Congressman, the compact allows us, after we meet 
our commitments at Lees Ferry, to consume up to 714 million acre- 
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feet. Now if there is more water than that, the compact makes other 
provisions. 

Mr. Saytor. That is right. But the flows over the recent years 
would indicate that you might have extreme difficulty in getting 7% 
million acre-feet 

Mr. Cuson. Yes. Over the record of the flows in the past several 
years, that is true. 

Mr. Saytor. The reason I ask these questions is that it points up 
to me that if the Federal Government comes in and asserts its claim 
to water on reserved or withdrawn lands, then the Upper Colorado 
River project is in grave danger. Is that a fair conclusion ? 

Mr. Cuitson. Thinking of the number of acres of withdrawn and 
reserved land in the area, and knowing that many of those are power- 
site withdrawals, oil shale wi ithdrawals, national forests, national 
parks, and so on, f can conceive that at some time in the future the 
Federal Government might utilize, under this vesting theory, enough 

vater that would certainly jeopardize the f asibility, we will say, the 
economic feasibility of the whole project, upper basin and lower basin, 
Because, what is it—about 90 percent of the water originates in the 
area, up in the area, you see; 75 percent of the total Colorado River 
flow, I believe, if I remember Governor Johnson’s citation as correct, 
originates in Colorado alone in that watershed, which is largely with- 
drawn in reserve lands. 

Mr. Asprnatu. May I make an observation to my colleague?  Per- 
haps it is a good thing for those of us along the Colorado. both upper 
and lower, that we have a great investment by Uncle Sam in that area 
at this time. 

Mr. Sartor. I would say as a matter of hindsight that it is a good 
thing that I did not have these facts at my command even on the day 
that “upper ( ‘olorado passed. 

And, of course, you have answered, Mr. Chilson, my next question 
to you. And I would like to put it to you, to have a direct answer: 
that if the Government’s contention is correct in regard to reserve and 
withdrawn lands, then the authorized projects in the lower basin on 
the Colorado River are also in danger. 

Mr. Cuirtson. Yes. Assuming that there were full utilization for 
all the purposes conceivable, it would deplete the flow, so that there 
would just not be enough water left; unless the terms of the contract 
were also binding on the F ‘ederal Government, so that they would have 
to utilize their waters, so that 75 million acre-feet in the 10- year period 
passed Lee’s Ferry 

Mr. Saynor. FE you can very clearly see, this brings up some very 
interesting questions to this committee, and I might say very frankly 
the only thing that worries me about this bill is that I am afraid it 
might be a step back from the position Congress took in the 7idelands 
ease. I do not believe that we should step back from the position 
Congress has taken respecting the rights of the States, but rather a 
step forward. 

T am very glad to see you here, Mr. Chilson. Even tho ugh you are 
no longer Sinehbown, you are probably more popular than you were 
when there. 

Mr. Cuenowetn. Mr. Chilson, we have had a week of most interest- 
ing hearings on this very important subject, particularly to us who live 
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in the West. I think it is entirely fitting that you should be one 
of the closing witnesses, because you have ‘been most inte resting and 
most helpful. Having ‘occupied such an important position in the 
Federal Government and being such an outst: nding water lawyer, 
dealing with the problems of the water user, you certainly are in a 
position to give us information which no other witness could have 
presented. Your comments have been very interesting and helpful to 
me, and I am sure to the other members of the committee. 

You mentioned that we ought to divide this problem into two phases. 
First, we ought to take care of this reserved land question now by 
the Aspinall bill. I was not quite clear as to what the second phase 
of the problem was and what the solution would be. 

Mr. Cuitson. Well, Mr. Congressman, the bill H.R. 4567 is designed 
to take care of just one of the problems in connection with western 
water rights, which is this — or, we will say, established law, 
whichever you wish to call it, that the Government, when it with- 
draws land, or reserves it, tes, the public lands, thereby vests a water 
right to use the necessary water to develop that reservation or with- 
drawal. Now, that is just one part of the package. 

In addition to that, we have the question as to how the Federal 
Government should initiate and acquire its right to the use of water 
in these States. Should it acquire its rights to the use of water 
rights under one set of laws, that pertaining only to Federal uses, and 
all of the other Federal uses are to be controlled and reeulated by 
another set of rules and regulations ? 

Now, my feeling about it, about that part of it, is that the admin- 
istration and the initiation and the ownership of water rights is not a 
simple problem, as those of us who have dealt with them know. 

To attempt to operate out of one water supply with two sets of rules 
and regulations, one set applying to the Federal uses, and the other 
applying to all other uses, in my opinion will result in nothing but 
chaos and confusion. 

Mr. Cuenowetnu. I think perhaps you are right. 

Mr. Critson. It is that part that IT say I would prefer personally 
be treated, because with the entrance and the interest of the Eastern 
and Southern States in this legislation becoming apparent, it may 
take some little time a the full ramifications of such legislation. 

The reservation bill, H.R. 4567, attacks one facet that really is only 
of particular interest to the Western States, the public land States, 
and it is something that is of such immediate concern, in my own 
feeling, that I would hope it could be d wt with very expeditiously, 
and particularly in view of the fact that at the present time we have 
the executive agencies together. 

Now, with a change of personnel—and I am not talking now neces- 
sarily about change of party administration, but a mere change of 
personnel i in the same party, in charge of the executive departments, 
and havine had some knowledee of the difficulties it took to get these 


agencies together, I just fear that it may be a long time again before 
you will ever get. them together to support one piece of legislation. 
Not that that is fatal, because the Congress can do as it nlenses. 


But in practical experience we know if an executive agency opposes 
a bill on the grounds that it affects the Federal interests, certain Con- 
gressmen and Senators, rightfully, who have not had the experience 
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of knowing the detail and sitting in on your committees, have a little 
question; whereas if they are ‘altogether and say, “This is in the 
Federal interest to do this thing,” it seems to me we have a better 
chance of getting the legislation out. 

Mr. Saytor. Would the gentleman yield for an observation at that 

oint ? 

Mr. Chilson, I would like to say “Amen” to that most heartily, 
because I am afraid that Congress has really relinquished its right 
to legislate and turned over the right to legislate only so long as 
it complies with the wishes of the executive agencies downtown. 

Thank you. 

Mr. Cuenowetu. Mr. Chilson, you served in the executive branch 
in a very important and high position. While you were there, did 
you detect any intention, or plan or purpose to upset the State Ww ater 
rights system of the different Western States, such as has been en- 
visioned by almost all of the witnesses here‘ They have this fear, 
perhaps imaginary, that this sword of Damocles is hanging over 
their head, that they do not know when it is going to fall, and that they 
hesitate to go ahead with investments, and necessary development 
work. Did you sense any organized plan 4 

Mr. Curtson. No, Mr. Congr essman. 

Mr. Cuenowertu. In other words, the main problem we face here 
is one of fear and of concern over what might happen, rather than 
over what actually has happened up to now. 

Mr. Cuson. That’s right. And it is the fear of the people out 
in the hinterland, so to speak. 

Mr. Cuenowertnu. As you have returned to the practice of law in 
Colorado, have you encountered this fear? Do the water users feel 
their rights are in jeopardy ? 

Mr. Curison. Most certainly. I attended, just within the past 2 
weeks, a western resources conference held at the Univ ersity of Col- 
erado, where representatives from many States convened. And when- 
ever the discussion of the natural resource of water came up, almost 
unanimously those from the Western States particularly expressed 
fear concerning their water rights, in the Western States. 

And of course the thing that makes it bad, Mr. Congressman, is 
that with that fear that has built up in the public, it makes the job of 
taking care of the Federal Government’s responsibility in the develop- 
ment of this water resource more difficult. The Federal Government 
has a responsibility and has acknowledged it. But it makes it a little 
more difficult ; where if that fear were alleviated, I think it would need 
to have much smoother and perhaps faster water development between 
the State and the Federal Government. 

Mr. Cuenowernu. The passage of this bill would immediately re- 
move that for all time. 

Mr. Cutrson. And that is the one that has struck fear into the 
hearts. 

Mr. Cuenoweru. That is our most pressing need, to allay that fear, 

so that they can go ahead and proceed in a normal manner again. 
dais in so doing we have recognized and protected our water decrees, 
which we have alw: ays thought were inviolate. 

When was the aes doubt expressed that these water decrees might 
be in jeopardy? I did not hear anything about the matter until 
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recent years. Was the Pelton Dam decision the first warning sign 
that you observed? Or was there something before that ? 

Mr. Cuttson. Actu: uly, the first notice tha at I had of it was shortly 
after the Supreme Court rendered the decision, and the Navy Depart- 
ment refused to comply wi‘h completing their water right under ms 
State law of Nevada. And I think that was the thing that firs 
brought it toattention. Then, shortly after that I learned of the F aN 
eral Government’s using the reserv: ation theory in the Blue River 
case as one of the bases upon which to establish its rights. 

Mr. CuENnowetu. In none of those cases were they interfering with 
any vested water rights, were they It was just a question of 
whether the "y would comply with certain State regulations ? 

Mr. Cuitson. Well, had the Government continued its contention 
in the Blue River case, and the court had held with it, yes the Gov- 
ernment would have interfered. 

Mr. CHENOWETH. I was thinking of the Hawthorne case. 

Mr. Cuttson. In the Hawthorne case, no. In the Blue River case, 
the Government withdrew that and the matter was handled by con- 
sent decree. So it was never at issue. But had it proceeded to trial 
on that issue, and the court had held with the Government on the 
same theory as the Pelton Dam decision or the Federal district court 
in the Hawthorne case, it most definitely would have interfered with 
and injured Denver’s water rights. 

Mr. Cuenowetu. Is that the only time the Federal Government 
has asserted such rights? 

Mr. Cuutson. The only times that I know of that they presented 
the issue in court on this reservation theory are the Hawthorne case, 
the Denver Blue River es and the Arizona v. California case. 

Mr. Cuenowetru. Mr. Aspinall asked you about the Indian water 
situation. You say you feel this is something we should pass over for 
the time being ? 

Mr. Cuitson. I did. The upper basin States took care of the In- 
dian problem in their compact, by saying that whatever Indian uses 
there were would be charged against the upper basin’s share under the 
compact. So whatever water right the Indians have up here—— 

Now, I hope that the rights of the Indians in the upper basin can 
be determined by reasonable development of Indian lands and pro- 
viding the lands with irrigation and for Indian uses in such a man- 
ner that it will not require litigation and will not result in any great 
conflict. If it does, so much to the good. I just say: Delay the evil 
day that you have to deal with it. 

Mr. Cuenowrrn. Let me ask you just one more question. Let us 
assume that the awthorne situation had to do with an original In- 
dian reservation. 


Mr. Cuitson. If the 7awthorne case had been on an Indian reser- 
vation ? 


Mr. Cuenoweru. Suppose the refusal to comply with State law 
had occurred on an Indi: in reservation ? 

Mr. Cuitson. If it had been on an Indian reservation and had been 
an Indian development by the Indian tribe, I assume that the Indian 
tribe would have paid no attention to State law. They would have 
gone ahead and dug the wells and used the water. 
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Mr. CHENOWETH. Suppose it happened to be a Federal Indian 
reservation. Would the Indians have had the right to ignore the 
State law? Let us suppose the Indians dug a wel il on their reser va- 
tion. Would they have any more rights than the Navy had on the 
naval reservation ¢ 

Mr. Cuison. The Indians would claim so, I think. But I am 
sure I cannot give you any answer that would be helpful. 

Mr. CHENOWE TH. But the Federal Government would have had no 
more rights, you think. It is a rather basic question. Has the Federal 
Government ever had, at any time, under any circumstances, any 
rights, inherent rights, to any of the water on any of the public do- 
main lands? 

Mr. Cutison. On the public domain ? 

Mr. Cuenowern. Or on the reserved lands. 

Mr. Curison. Do they? There is no question, and we admit that 
they would have the same rights to establish a water use by appropria- 
tion, that is, by taking the water and putting it to use, as does a private 
citizen. Thatis one way. 

Now, under the Pelton Dam decision, the Justice Department says 
that the effect of that decision is that the minute that the withdrawal 
or reservation was made, there is then vested in the Government at that 
time the right to use sufficient of the waters as may be necessary to 

carry out the purpose of that withdrawal. 

Now, if they are right, then there are two ways in which the Federal 
Government can establish the right to use of water. One, by appro- 
priating it and putting it to use. Two, by withdrawing or reserving 
the land from the public domain. 

Mr. Curenowetu. The Pelton case was a matter of trying to define 
what the Federal rights might be. 

Mr. Cumson. That is right. 

Mr. Curenowern. The two could exist side by side? 

Mr. Cuirson. The reasoning of the Court in arriving at their deci- 
sion, if applied to water rights, certainly has a great effect. And 
Justice Douglas, as I said awhile ago, in his dissenting opinion, recog- 
nized that fact. And what has happened since then bears out what 
Justice Douglas feared, that if you did apply the principles to water 
rights, you come up w ith this result, where the Federal Gov ernment, 
if that theory is correct, has vested water rights throughout the entire 
West by virtue of all these withdrawals in reservations. 

Mr. Curenowern. This is a very interesting and intriguing subject. 
The only way to come to any definite conclusion is to pass a bill and 
remove the doubt so far as reserved land is concerned. You feel we 
should take that step now ? 

Mr. Cuitson. That is my feeling. 

Mr. Cuenowern. Mr. Chairman, the witness is so interesting I am 
tempted to continue, but I shall not do so. It was a great pleasure to 
discuss our water situation with Mr. Chilson, and to get his views 
on this legislation. Thank you very much, Hatfield. 

Mr. Rocers. Mr. Chilson, it was very nice to have you here. I ap- 
preciate your contribution to this record. 

Mr. Cuitson. Thank you, Mr. Chairman. 

Mr. Rocers. Without objection the record will include at this point 
a telegram from Mr. M. G. Walker, supervisor of the division of water 
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resources, department of water conservation, State of Washington; 
a letter under date of July 15 from the State engineer of the State of 
Oregon, Mr. Lewis A. Stanley; a “Resolution No. 1,” relating to the 
protection of western water rights, adopted at the 31st annual conven- 
tion of the Association of Western State Engineers at Rapid City, 
S. Dak., September 10-11, 1958; a paper that was prepared by Mr. 
L. C. Binford, of Portland, Oreg., on the subject “Western Water Law 
and Policy as it Relates to Fish and Wildlife Resources,” together with 
an accompanying covering letter that was forwarded with the state- 
ment, signed by Mr. L. C. Binford; and the statement of the National 
Wool Growers Association, Salt Lake City, Utah, submitted by Harold 
Josendal, president. 


(The communications, statement, and resolution follow :) 


OLYMPIA, WASH., July 20, 1959. 
Hon. WAYNE ASPINALL, 


Chairman, Committee on Interior and Insular Affairs, House of Representatives, 
House Office Building, Washington, D.C.: 


The State of Washington represented by this department and the undersigned 
member of Association Western State Engineers would like to go on record in 
support of your bill H.R. 4567, and similar bills, as an initial step in right direc- 
tion. Further recommending an amendment to section 1 as follows: “The 
Federal Government shall not be deemed to have acquired or reserved any water 
rights as a result of the reservation or withdrawal of public land whether made 
heretofore or hereafter.” 


Second choice would be your serious consideration of 
H.R. 5555 and similar bills. 


M. G. WALKER, 
Supervisor, Division of Water Resources, Department of Conservation. 


STATE OF OREGON, 
STATE ENGINEER, 
WATER RESOURCES DEPART MENT, 


Salem, July 15, 1959. 
Hon. WALTER RoGers, 


Chairman, House Subcommittee on Irrigation and Reclamation, 
Washington, D.C. 


Dear Mr. Rocers: I have noted from the Legislative Digest, issued by the 
National Reclamation Association, that hearings on States’ water rights legis- 
lation will be held before your committee on July 20-21 
will be unable to attend these hearings and therefore 
ing, and ask that they be made a part of the record. 

The great concern in the State of Oregon and, I believe, in the other Western 
States, is the interpretation placed upon the Desert Land Act by the U.S. 
Supreme Court in its decision in the Pelton Dam case. The Court held that 
the separation between the public lands and the waters did not apply to re- 
served lands of the United States. I believe that this interpretation of the 
Desert Land Act by the Supreme Court was contrary to all previous opinions 
of the Court and contrary to the intent of Congress as expressed in the Desert 


Land Act and in all subsequent legislation dealing with the appropriation, use, 
and control of waters. 


and July 23-24. I 


» submit my views, in writ- 


It seems to me that the legislation we need at this time should be specifically 
on the point raised by the Pelton Dam decision. In Oregon we do not need 
anything else fear created by this decision. 
Approximately 50 percent of all the lands in this State are under Federal own- 
ership and a much higher percentage 
our streams are in Federal ownership. 

In my opinion, H.R. 4567 is the bill which should be supported but it re- 
quires an amendment of the first section. This amendment should include 
the wording, “The Federal Government shall not be deemed to have acquired 
or reserved any water rights as the 


to remove the uncertainty and 


of the lands which form the sources of 


result of the reservation or withdrawal 
of public land, whether made heretofore or hereafter.” 
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There is no use dodging the issue by enactment of the first section of H.R. 
4567. I believe the language above suggested states the intent of the Congress 
as expressed many times down through the years and it should be reaffirmed 
at this time. 

Sincerely yours, 
Lewis A. STANLEY, State Engineer. 


RESOLUTION No. 1—-RESOLUTION RELATING TO THE PROTECTION OF WESTERN 
WATER RIGHTS 


(Adopted at the 3ist Annual! Convention, Association of Western State Engineers, 
Rapid City, S. Dak., September 10-11, 1958) 


Whereas by resolution No. 2 adopted in 1956, and by resolution No. 1, adopted 
in 1957, this association has recognized the need for, and urged the passage of, 
Federal legislation to insure the protection of rights to the use of water acquired 
under State law and the protection of the historic rights of the States to con- 
trol the acquisition of water rights within their respective borders; and 

Whereas the Congress has not yet passed legislation to accomplish these pur- 
poses ; and 

Whereas in the past year, the Supreme Court of the United States in the 
case of City of Tacoma v. Taxpayers of Tacoma (78 Sup. Ct. 1209 (June 23, 
1958) ) and the Federal district court in Nevada Ex Rel Shamberger v. United 
States (No. 1247 (D. Nev. Aug. 27, 1958)) have further extended and defined 
the concept that under existing Federal law, Federal agencies and their li- 
censees may ignore State law and rights acquired thereunder: Now, therefore, 
be it i 

Resolved, That the Association of Western State Engineers reaffirms the 
position taken in its previous resolutions ; and be it further 

Resolwed, That the association authorizes and directs its legislative com- 
mittee to draft two specific bills to (1) require licensees of the Federal Power 
Commission to comply with State law as a condition to the granting and 
exercise of a power project license, and (2) to make clear for all time that the 
United States has no right, claim, or title to waters of the Western States 
arising out of the reservation or withdrawal of public lands; and be it further 

Resolved, That the committee is authorized to do whatever may be necessary, 
including cooperation with other organizations interested in this matter, to the 
end that the Congress shall enact bills to accomplish the two aforesaid objec- 
tives ; and be it further 

Resolved, That copies of this resolution and of the two bills be sent to appro- 
priate executive departments of the U.S. Government and that copies also be 
sent by each of the members of this association to the congressional delegation 
of his State. 

ees 
PorTLAND, Orea., July 17, 1959. 
Hon. WALTER ROGERS, 
Chairman of the Subcommittee on Irrigation, 
House Interior and Insular Affairs Committee, Washington, D.C. 

Dear Sir: The enclosed paper I prepared for the western conference of 
fish and game commissioners on western water law and policy as it relates to 
fish and wildlife, is material that should be considered in connection with HR. 
1234, 2363, 4567, and 5555. 

Were it not for the length of the paper, I would urge that you introduce it 
into the record. Please use as much as you determine will be of value. 

Respectfully yours, 
L. C. BINForD. 


WESTERN WATER LAW AND POLICY AS IT RELATES TO FISH AND WILDLIFE RESOURCES 


L. C. Binford, Director, Izaak Walton League of America 


For the benefit of those who will sleep through this paper’s presentation, or 
who may never read beyond this introduction, let me sum up in a capsule the 
thoughts later to be expressed. 

Western water law was developed without any consideration for the welfare 
of fish and wildlife. That legislative enactments and administrative procedures 
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nave done little to help the situation and there is good reason for those interested 
in fish and wildlife management to be thankful that Pelton decision has claimed 
for the Federal Government some control over waters on and adjacent to 
Federal lands. 

Western water law and policy has, since the Pelton decision * been the subject 
of numerous papers and published articles.’ 

Most of these articles have had as their primary purpose a criticism of the 
Court’s decision which has, or threatens to give Federal agencies control over 
waters of the 17 Western States, thus stripping the States of sovereignty over 
their waters. 

It is not my intention to discuss the conflict that has arisen over State versus 
Federal control of water. I will state the water law and policy of the Western 
States as I believe it to be. Some of my conclusions may not exactly agree 
with others who have written on the subject, but I would urge you to weigh 
my analysis on an overall basis rather than picking out single details over 
which there may be differences of opinion or interpretation. 

Water in the original colonies and in the States that followed, belonged to the 
land. Those who owned the land had the use of the water. In general this 
use must not diminish the flow of the stream in quantity or impair its use for 
other owners of land adjacent to the stream. This common law rule of water 
rights is known as the riparian doctrine. 

Western States had as a water policy background this riparian doctrine, but 
as it did not fill the need of the arid areas, western people superimposed a new 
concept of use. They needed the water, so they teok it. Ownership of land 
adjacent to water was not a limiting factor of use. Land was mostly public 
domain anyway, so the miner or the irrigationist ditched the water to the place 
of use, and by his appropriation he acquired a property right good against all 
others except prior appropriators. If he quit using the water, he lost his 
right and the users lower in order moved up to his place—in the scheme of 
first in time, first in right. 

Under this western water law concept, a user must actively capture the water 
and reduce it to possession in order to perfect his appropriation. It wasn’t 
enough to stake out a claim to the water. He must actually divert it from its 
normal flow and place it in a beneficial use. 

Of the 17 Western States, 9 have declared by their constitutions ownership 
or control over the appropriation of water for beneficial | urposes while the 
other 8 have done so by st: itues.® 

All of these States provide either by statute or administrative order the pro- 
cedure that must be followed in appropriating water. These vary consider- 
ably. As the appropriator is creating a property right, strict compliance with the 
procedures is generally required. 

Once acquired, the right to water becomes a property right, and in general is 
subject to transfer along with the object of its use, ordinarily using a written 


1 Federal Power Commission Vv. Oregon (1955), 349 U.S. 435. The Supreme Court held 
that the Federal Power Commission must be sustained in granting a license for a hydro 
project which would interfere with anadromous fish runs, notwithstanding the disapproval 
of the State, because the termini of the dam were to be situated on reserved lands of the 
United States. 

2The Pelton decision, ‘A New Riparianism, 1957,” by James Munro, Oregon Law Review, 
vol. 36, No. 3, p. 221. 

‘Federal Claim for Control of Water Rights Danger to Western States,” by Roy J. 
Sampson, Oregon Business Review, vol. XVII, No. 4, April 1958. 

“Western Waters—Property Right in or Nationalization of—Which?” address by William 
J. Burke, at The Dalles, Oreg., Sept. 17, 1956. 

“State Water Rights,’ address by Elmer Bennett, U.S. Department of the Interior, at 
Long Beach, Calif., Dec. 12, 1957. 

“Water. Rights Under Our Federal System,” by C. Petrus Peterson, Lincoln, Nebr., 
January 1959. 

“Federal Encroachment on State Water Rights,” address by Clarence A. Davis, at Los 
Angeles, Calif., Aug. 25, 1958. 

Claiming ownership or control of waters of the State: 


In constitution : By statute: 
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document in the nature of a deed to real property. Other than loss for nonuse 
the title to the water is in perpetuity. Like any other property, it can be con. 
demned and taken under authority of erainent domain for public use. 

My study of this subject was prompted by some discoveries I made about State 
laws when I was preparing a speech having as its purpose to persuade Congress 
to restore to the Western States the control over their waters, presumably lost 
by the Pelton decision. 

I was shocked to discover that most of these States have laws very unfavorable 
to recreation, fish and wildlife uses. 

I found that many of these States have laws and permit the appropriation of 
all of the waters of a stream without regard to the needs of fish and wildlife. 
In several States courts have ruled that recreation, fish and wildlife are not 
beneficial uses. 

There is no machinery present in the law for the establishment of a minimum 
flow for a stream, except in Oregon, Washington, and our neighbor, British Co- 
lumbia. 

In none of the States is there a provision for appropriating water to be left in 
streams for the use of fish and wildlife that has a status equal to appropriation 
for other uses. 

Several States by constitutional provision, have assigned priority to a certain 
use, usually irrigation. Some States have provisions against the denial of the 
right to appropriate water. 

With such constitutional provisions there clearly can be no multiple use, 
comprehensive development of the water resource which would give consideration 
to all beneficial uses, including fish and wildlife. 

In the preparation for this paper I addressed a questionnaire to directors of 
fish and game departments and to some other officials of each of the 11 Western 
States, also Alaska and British Columbia, which comprise the Western Associa- 
tion of State Game and Fish Commissioners. Answers to the questions have 
provided most of the material I have included. 

Alaska.—Constitution of this, our new State, Alaska, as would be expected is 
very considerate of fish and wildlife. It provides that: 

“All surface and subsurface waters are reserved to the people for Common use, 
except mineral and medicinal waters, are subject to appropriation. Priority of 
appropriation shall give prior right. Except for public water supply, an appro- 
priation of water shall be limited to stated purposes and subject to preferences 
among beneficial uses, concurrent or otherwise, as prescribed by law, and to the 
general reservation of fish and wildlife.” 

Arizona.—The State consiitution put no limitations on use of water, but the 
legislature has established beneficial uses and priorities with little regard for 
fish and wildlife, and no mention at all of water for recreation and pollution 
abatement. 

The Assistant Attorney General, C. C. Royall, of Arizona, has provided me with 
the following quotes from the acts of the State legislature. 


“ARTICLE 3. APPROPRIATION OF WATER 


“45-141. Right of appropriation; permitted uses; priority. 

“A. Any person may appropriate unappropriated water for domestic, munici- 
pal, irrigation, stock watering, waterpower, wildlife, including fish, mining uses, 
for his personal use or for delivery to consumers. The person first appropriating 
the water shall have the better right. 

“C. When it becomes necessary for the State land department to determine the 
relative values to the public of proposed uses of water, wildlife uses, including 
fish, shall be deemed inferior to domestic, municipal, irrigation, stock watering, 
power and mining uses. 

“45-147. Relative value of uses. 

“A. As between two or more pending conflicting applications for the use of 
water from a given water supply, when the capacity of the supply is not suff- 
cient for all applications, preference shall be given by the department according 
to the relative values to the public of the proposed use. 

“B. The relative values to the public for the purposes of this section shall be: 

“1. Domestic and municipal uses. Domestic uses shall include gardens not 
exceeding one-half acre to each family. 

“2. Irrigation and stock watering. 

“3. Power and mining uses.” 
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R.G. Lynch, writer for Wildlife Federation, says Arizona has the worst water 
law in the United States for fish and wildlife.‘ 

British Columbia.—The use of any waters in the Province is controlled by the 
British Columbia Water Rights Act. No water use is permissible unless author- 
ity is received from the comptroller of water rights, department of lands and 
forests, Victoria, British Columbia. 

Bvery application for water use must by law be referred to the fish and game 
pranch, department of recreation and conservation, for investigation and ap- 
proval. If any application is objected to by said branch or any person then a 
public hearing must be called and conducted by the comptroller of water rights. 

The law permits the establishment of a minimum flow. 

California.—Constitution assigns no priorities for water use, but states: 

“It is hereby declared that because of the conditions prevailing in the State, 
the general welfare requires that the water resources of the State be put to 
peneficial use to the furthest extent to which they are capable * * * .” 

The State water code, however, assigns priorities as follows: 

“It is hereby declared to be the established policy of the State that the uses of 
water for domestic purposes is the highest use of water and that the next highest 
use is for irrigation.” 

In answer to the question, “Have appropriations of water been made for fish 
and wildlife uses,” the water projects coordinator writes: 

“Numerous water rights are held by the department of fish and game for 
the diversion and use of water on State-owned waterfowl management areas, fish 
hatcheries, fish ponds, ete. In addition, the U.S. Forest Service holds State 
water permits on a number of streamflow maintenance dams in the Sierra 
Nevada. Most of these dams were constructed by the department of fish and 
game under a cooperative program with the U.S. Forest Service. The dams store 
water during the spring runoff period for release in the late summer and fall 
months when the stream below the dam would go dry or become very low. 
Under present law it appears that this water right might be successfully pro- 
tected only on Federal or State land. Under California law, it is impossible 
to acquire a water right for the purpose of reserving or maintaining a flow of 
water ina stream. A prerequisite for issuance of a water permit involves taking 
the water under some kind of control as by a diversion or impoundment. In 
other words it is not possible to obtain a water right for the purpose of retaining 
a portion of the natural flow of the stream. However, in the issuance of water 
permits the State water rights board has the authority to reserve from appropri 
ation a portion of the streamflow and this has been done in many cases. When 
this is done it essentially accomplishes a reservation of water for fish and wildlife 
purposes. However, it must be recognized that such a reservation is subject to 
future appropriation and, therefore, does not have the strength or protection 
afforded by a regular water permit.” 

Colorado.—Constitution provides : 

“The right to divert the unappropriated waters of any natural stream to 
beneficial uses shall never be denied. Priority of appropriation shall give the 
better right as between those using the water for the same purpose; but when 
the waters of any natural stream are not sufficient for the services of all those 
desiring the use of the same, those using the water for domestic purposes shall 
have preference over those claiming for any other purpose, and those using the 
water for agricultural purposes shall have preference over those using the same 
for manufacturing purposes.” 

There is no provision in the law for appropriation of water for recreation, fish 
or wildlife, or to establish a minimum flow. 

Idaho.—Constitution provides : 

“* * * Priority or appropriation shall give the better right as between those 
using the water; but when the waters of any natural stream are not sufficient for 
the service of all those desiring the use of the same, those using the water for 
domestic purposes shall (subject to such limitations as may be prescribed by 
law) have the preference over those claiming for any other purpose; and those 
using the water for agricultural purposes shall have preference over those using 
the same for manufacturing purposes. And in any organized mining district 
those using the water for mining purposes or milling purposes connected with 





*R. G. Lynch in his booklet, ‘Our Growing Water Problems,” published Apr. 9, 1959, by 
the National Wildlife Federation, states on p. 36: 

“Arizona probably has the worst water laws in the United States for fish and wildlife 
Management. The game and fish department cannot get water rights by purchasing sub- 
marginal farmland which has rights. The water is still marked for irrigation.” 








308 


FEDERAL-STATE RELATIONS IN WATER RIGHTS 


mining, shall have preference over those using the same for manufacturing or 
agricultural purposes * * *,” 

There is no provision in the law for the establishment of a minimum flow 
Water can all be appropriated for priority uses named in the constitution, leav. 
ing the streambed dry. 

Water has been appropriated for fish hatcheries and wildlife management 
areas for the irrigation of management areas and hatchery lands, and for Stor- 
age in impoundments. The Attorney General of Idaho has said that the appro- 
priation was “presumably on the grounds that such use falls within the agriey}- 
tural use category.” 

However, irrigation interests prevented the release of water from Lucky Peak 
Reservoir to maintain the needed flow in the Boise River to preserve fish life. 

Montana.—Constitution names beneficial uses of water as: irrigation, water 
supply, mining, and waterpower. 

There is no law or rule of court recognizing recreation, fish and wildlife uses 
as beneficial uses. Appropriations have been allowed for water supply for fish 
hatcheries.” 

Conclusion to be reached from three cases in the State’s highest court, is 
probably this: Montana will recognize fish and wildlife uses as beneficial uses 
of water, but in a conflict as between uses will hold it subservient. 

Bills have been introduced in the legislature to name fish and wildlife as q 
beneficial use, but did not get out of committee. 

Nevada.—Nevada has very little law on water. Water has been appropriated 
for ponding for waterfowl and for fish hatcheries. 

The fish and game department sponsored a bill along with organized sports- 
men in 1957, to establish fish and wildlife propagation as a beneficial use. It 
was not passed, but the legislative counsel bureau was directed to make a study 
and report to the 1959 legislature. 

The bureau proposed a water resources policy which would give recognition 
to fish and wildlife uses, and recreation. Nevada State Reclamation Association 
and Nevada State Livestock Association blocked its adoption. 

New Mezico.—New Mexico law does not classify fish and wildlife uses as 
beneficial, and the 1957 legislature failed to pass an act that would so classify 
the uses. 

The law permits the State administration to declare in a given situation, 
fish and wildlife uses as beneficial. 

The iaw permits a 10-foot dam with up to 10-acre feet of storage to be built 
without a State permit, which provision has been freely used by the fish and 
game department. 

Efforts to maintain a minimum streamflow by limiting diversions have failed, 

Oregon.—There are no constitutional limitations on water uses or assigned 
beneficial uses or priorities, leaving the legislature free to enact a model water 
law in 1955. 

By the terms of this act, administration of Oregon’s water policy was placed 
under a board of seven, who must adopt a program for use and control of Ore- 
gon’s waters. In doing so they must take into consideration all beneficial uses, 
including pollution abatement, recreation, fish, and wildlife. 

All uses have equal status except human and livestock uses. The board can 
classify streams for uses and can withdraw water from appropriation. Mini- 
mum flows can be established. 

The board may modify its own program of use and control, or change its with- 
drawals from appropriation and its fixed minimum flows. In this respect public 
uses—fish, wildlife, pollution abatement, and recreation—do not have as favor- 
able a position as has the use where there has been an actual appropriation of 
the water. 

Utah.—Constitution merely states that all existing rights to the use of any 
waters in this State for any useful or beneficial purpose, are hereby recognized 
and confirmed. 


5 State y. Aitchison, 96 Mont. 335, 30 P (2d) 805. Court rules that the fiish and game 
department could not condemn water for rearing ponds, suggesting that water for fish and 
game purposes is not a beneficial use. 

Osnes Livestock Company v. Warren, 103 Mont. 284, 62 P (2d) 206, indicates that a 
swimming pool or fishpond is a beneficial use. 

Quigley v. McIntosh, 110 Mont. 495, 103 P (2d) 1067. Court indicated it would recog- 
nize water for a fishpond as a beneficial use. 
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Utah’s supreme court has ruled that a valid appropriation under the laws of 
that State may not be effectuated for wildlife. 


Wyoming.—Constitution gives certain preferred uses, the power of eminent 
domain Over other uses. 


“Water rights are hereby defined as follows according to use: Preferred uses 
shall include rights for domestic and transportation purposes, steam powerplants, 
and industrial purposes; existing rights not preferred, may be condemned to 
supply water for such preferred uses in accordance with the provisions of the law 
relating to condemnation of property for public and semipublic purposes except 
as hereinafter provided. Preferred water uses shall have preference rights in 
the following order: First—water for drinking purposes for both man and beast; 
second—water for municipal purposes; third—water for the use of steam engines 
and for general railway use, water for culinary, laundry, bathing, refrigerating 
(including the manufacture of ice), for steam and hot-water heating plants, and 
steam powerplants; and fourth—industrial purposes. The use of water for 
irrigation shall be superior and preferred to any use where water turbines or im- 
pulse water wheels are installed for power purposes; provided, however, that the 
preferred use of steam powerplants and industrial purposes herein granted shall 
not be construed to give the right of condemnation.” 

Water rights have been filed for fish hatcheries and fish use in reservoirs. 
There are no adjudicated cases, but with constitutional preferences not including 
fish, wildlife, and recreational uses it can be presumed that other named uses 
could take away fish and wildlife uses. 


Efforts to get the legislature or board of control to give public uses—that is, 


recreation, fish, and wildlife uses—equal status with all other uses except munici- 
pal and domestic have failed. 


Washington.—Constitution places no limitation or priorities on the use of*water 


simply stating that irrigation, mining, and manufacturing “shall be deemed a 
public use.” 


The legislature has well protected fish uses of water by creating a sanctuary 
of streams tributary to the Columbia, and prohibiting dams over 25 feet, and 


“aw 


diversions from these streams and others which would result in lower'ng the 
flow below the flow necessary to adequately support food fish and game fish 
populations. 


Other laws require fishways and screens at diversions or dams. Even the 


streambed cannot be disturbed by construction programs without the consent of 
the director of fisheries and the director of game.’ 


*Lake Shore Duck Club v. Lake View Duck Club, 50 Utah 76, 166 Pac. 309-310-311 
(1917). The court said, “To our minds it is utterly inconceivable that a valid appropria- 
tion of water can be made under laws of this State (for wild waterfowl) when the bene- 
ficial use of which, after the appropriation is made, will belong equally to every human 
being who seeks to enjoy it.”’ 

7 Revised Code of Washington, 75.20.010: Columbia River Fish Sanctuary—Bstablished. 
All streams and rivers tributary to the Columbia River downstream from McNary Dam 
are hereby reserved as an anadromous fish sanctuary against undue industrial encroach- 
ment for the preservation and development of the food and game fish resources of said 
river system, and to that end there shall not be constructed thereon any dam of a height 
greater than 25 feet that may be located within the migration range of any anadromous 
fish as jointly determined by the director of fisheries and the director of game, nor shall 
waters of the Cowlitz River or its tributaries or of the other streams within the sanctuary 
area be diverted for any purpose other than fisheries in such quantities that will reduce 
the respective streamflows below the annual average low flow, as delineated in existing or 
future United States Geological Survey reports: Provided, That when the flow of any of 
the streams referred to in this section is below the annual average, as delineated in existing 
or future United States Geological Survey reports, water may be diverted for use, subject 
to legal appropriation, upon the concurrent order of the director of fisheries and director 


R.C.W. 75.20.020: “The director of fisheries and director of game shall acquire and 
abate ‘any dam or other obstruction or acquire any water right which may have become 
vested on any stream or river tributary to the Columbia River downstream from McNary 
Dam which may be in conflict with the provisions of R.C.W. 75.20.010. Any condemnation 
action necessary * * * shall be instituted * * * in the manner provided for the acqui- 
sition of property for public use of the state.” 

R.C.W. 75.20.050: Waterflow to be Maintained. “It is hereby declared to be the policy 
of this state that a flow of water sufficient to support game fish and food fish populations 
be maintained at all times in the streams of this state. 

“The supervisor of hydraulics shall give the director of fisheries and the director of game 
notice of each application for a permit to divert water * * * and they shall have thirty 
days * * * in which to state their objections. * * * 

‘The supervisor of hydraulics may refuse to issue a permit to divert water * * * if in 
the opinion of the director of fisheries or director of game, such permit might result in 
lowering the flow of water in any stream below the flow necessary to adequately support 
food fish and game fish populations of the stream.” 








310 


FEDERAL-STATE RELATIONS IN WATER RIGHTS 


It will be observed that the protection given to fish and game by the State of 
Washington is acquired by giving the fish and game departments a veto or limita- 
tion on other uses. While effective as far as these uses, it does not permit a com. 
prehensive development program of water use that takes into consideration a} 
beneficial uses. Certainly the State fish and game departments’ position hag not 
been effective against the Federal Power Commission licensees.* 

Generally speaking, the conclusion is reached that fish and wildlife uses are 
dependent on the leavings of water. In the Pacific Coastal States where fis 
has been of considerable commercial value, fish and wildlife uses fare better, 
but such legal status as they enjoy has been only recently obtained, after con- 
sumptive users have diverted most of the water from the streams. 

It would also appear from the study of the water laws of these States, that only 
a few are likely to give recreation, fish, and wildlife equal status with other uses, 
as their legislatures are mostly dominated by the agriculturists and the stockmen, 
In several States constitutional changes would have to be made to give fish and 
wildlife uses equal status with the present preferred uses. 

None of the Western States recognize a water right, unless there be an appro- 
priation.° 

This principal was applied by Utah’s Supreme Court to the use of water for 
livestock.” 

Even the States that accept fish and wildlife as a beneficial use, and most do 
not, all apply this theory of appropriation so to acquire a water right for fish and 
wildlife there must be a diversion, an allocation of a given quantity from the nat. 
ural flow of a body of water. 

There can be no appropriation or right created for fish and wildlife by leaving 
the water flowing in the stream or its natural bed. Such a right cannot even be 
created for livestock. 

Under western water law there can be no appropriation of water for the use 
of a waterfall regardless of its scenic value, or for fishing, or for canoeing, or 
for drinking by wild animals. 

The force of these States laws for the appropriation of water use is drastically 
reduced by the Pelton decision. 

The Western States by their elected leaders and water-user groups descended 
on Washington demanding that their purported sovereignty over water be re- 
stored. Senator Barrett introduced such a bill. It and other bills having the 
same intent have so far failed to get out of committee. 

Since the settlement of the West, water rights are acquired by appropriation 
under State laws and procedures. There is no body of Federal law or established 
procedures for acquiring water rights, with the execption of the Federal Power 
Commission. 


R.C.W. 75.20.060: “Every dam or other obstruction across or in any stream shall be 
provided with a durable and efficient fishway * * * as the director may approve.” 

R.C.W. 75.20.100: “In the event that any person or government agency desires to con- 
struct any form of hydraulic project or other project that will use, divert, obstruct, or 
change the natural flow or bed of any river or stream or that will utilize any of the waters 
of the state or materials from the stream beds, such person or government agency shall 
submit to the department of fisheries and the department of game full plans and specifica- 
tions of the proposed construction or work, complete plans and specifications for the 
of the state or materials from the stream beds, such person or government agency shall 
proper protection of fish life in connection therewith * * * and shall secure the written 
approval of director of fisheries and the director of game * * *,” 

® City of Tacoma has since 1948 been attempting to build a dam on the Cowlitz River 
under license from the Federal Power Commission, and has had the issue before five 
courts. The latest, City of Tacoma v. Taxpayers of Tacoma et al. (357 U.S. 320), in 
another victory for Tacoma, the Supreme Court holding the city could take by condemna- 
tion a State fish hatchery, and quoting with approval, Washington Department of Game v. 
Federal Power Commission (207 F. 2d 391, 396), which stated, “State laws cannot prevent 
the Federal Power Commission from issuing a license or bar the licensee from acting under 
the license to build a dam ona navigable stream.”’ 

®U.S. Supreme Court has said in regard to the water law of Arizona: ‘‘To appropriate 
water and to take and divert a specified quantity thereof and put it to a _ beneficial 
use * * * and by so doing, to acquire * * * a vested right to take and divert from this 
same source * * * the same quantity of water annually forever, subject only to the right 
of prior appropriations * * * the perfected vested right to appropriate water flow- 
ing * * * cannot be acquired without the performance of physical acts through which 
the water is and will in fact be diverted to beneficial use.’’ Arizona y. California, 283 
U.S. 423, 459 (1930). 

2 “They (defendants), without any diversion, merely permitted animals to drink 
directly from the creek. That gave them no right to or possession of the use of the 
waters for * * * it is an indispensable requisite that there must be an actual diversion 
of the water.” Bountiful City v. De Luca (77 Utah 107, 292 Pac. 194-199, 72 ALR 
657). 
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Those desiring to appropriate water continue to acquire the right under State 
law. ‘The Federal control over waters appurtenant to its own reserved lands 
seems in actual application to be applied only in limited situations, especially in 
the matter of the use of water for hydropower. 

Federal water law is based on the riparian concept. It applies only to Federal 
reserved lands, but most Federal lands that control water are either reserved 
lands or by administrative order could be made reserved lands. As owners of 
the land the Federal Government would seem to have rights to the water 
appurtenant thereto, which cannot be appropriated without its consent. 

In actual practice, State agencies, even though denied control over certain 
waters in the State forum, may accomplish the desired result by a proper 
presentation to the Federal forum. 

City of Eugene, Oreg., made application to the appropriate State agency and 
the Federal Power Commission to build a hydroelectric power dam, called Carmen- 
Smith project, on the McKenzie River, a famous recreation area and fishing 
stream. 

Oregon Water Resources Board, charged by law to give full consideration to 
all beneficial uses of water, including recreation, fish, and wildlife uses, con- 
sidered the application and also made a study of the river basin. 

By order of the board, the upper portion of the river was withdrawn from 
appropriation except for domestic uses, and the waters classified for recreation, 
fish and wildlife purposes, permitting, however, the impoundment and use of the 
water at a certain location for hydropower provided proper consideration was 
given to protection of fish and recreational uses of the impounded water. 

On January 8, 1959, the Federal Power Commission issued the license for 
the hydro project with a complete recognition of public uses of the water and 
acceptance of the wishes of the State agencies.” 

In actual procedure, the State of Oregon intervened in the hearing before 
the Federal Power Commission and urged the granting of the license, subject 
to the conditions which the Commission proceeded to adopt and included in 
the license. 

There has been an acceleration of filing under State laws for water rights to 
springs, seeps, swamps, natural lakes, etc., located on Federal lands. Most such 
waters are essential to wildlife uses. Ownership of the water by an individual 
may deny the public rights of recreation, fish, wildlife, scenic attraction, and 
make the use of the public domain subject to the will of the owner of the water 
right. Control of the water would give control of the public domain, for it 
would have no use except to the owner of the water. 

If Federal law controls such waters, they are either not subject to appropria- 
tion or can only be appropriated by consent of the United States. 

This situation is actute in Arizona. Under State law by a simple method 
of making an “X” on a map, a stockman can file on waters on public lands. 
Some 1,500 have been filed since 1956. Arizona Game and Fish Department 
have protested many of these claims as against public interest. The State 
water commission rejected the protests. 

The Forest Service filed claims to approximately 600 springs and seeps for 
livestock use. The State commissioner refused most of the filings. 

If Federal water law applies to these Federal lands, such waters are not 
subject to appropriation and can be held a part of the public domain for the 
many multiple uses, including recreation, fish and wildlife uses. 


Article $4. The Licensee shall comply in all respects with the aforementioned reso- 
Intion of the State Water Resources Board of Oregon, dated July 17, 1958, which resolu- 
tion, embodying a program for development of the water resources of the McKenzie River 
from Clear Lake downstream to river mile 86.9 (below the mouth of Smith River and 
Bunehgrass Creek), is approved and adopted as the Federal Power Commission’s own 
determination in the matter, and the Licensee shall construct, operate, and maintain the 
project in accordance with the provisions of the resolution subject to further order of 
the Federal Power Commission. 

Article 35. The aforementioned agreement between the Licensee and the State of 
Oregon, acting by and through the Oregon State Game Commission and the Fish Com- 
Mission of Oregon, dated August 1, 1958, for the protection of fish life, is approved and 
adopted as the Federal Power Commission’s own determination in the matter, and the 
Licensee shall operate and maintain the project in accordance with the provisions of the 
agreement subiect to further order of the Federal Power Commission. 

Article 36. The Licensee shall construct, operate, and maintain such protective devices 
and comply with such reasonable modification in project structure and operation in the 
interest of fish and wildlife resources as may be prescribed hereafter by the Commission 


upon the recommendation of the Secretary of the Interior, and the Fish and Game Com- 
Missions of the State of Oregon. 
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This position has been taken by the Secretary of Agriculture’s announcement 
of April 9, 1959, in the Federal Register, “Water rights obtained under State 
law on such lands (U.S. Forest Lands) will not be recognized as giving the 
recipient thereof any right to use such lands in connection therewith or to enjoy 
the benefits thereof.’ 

While this may not be an outright denial of the State water right, the effect 
is the same. 

CONCLUSIONS 


A. Administration and application of water law should be a function of State 
government as to waters within its boundaries. 

B. With only one, possibly two, exceptions, water laws of the Western States 
are unfavorable to public uses of water (recreation, fish, wildlife, pollution 
abatement, and scenic attraction). 

C. Sovereignty over the waters of the public lands of the United States should 
be given, or restored, to the States only on the condition that their State laws 
recognize and give equal status to water for all beneficial uses, except domestic 
and livestock, which should enjoy priority. Such beneficial uses must include 
the rights of the public to water for pollution abatement, recreation, fish and 
wildlife, and scenic beauty. These public rights must be protected by some 
device equal in effect to that of appropriations for other uses. 


STATEMENT OF NATIONAL Woo. Growers AssocrATION, Sart LAKE City, Utag, 
on Brix1s To ProvipE STATE CONTROL OF WATER WITHIN THEIR Bounparigs, 
SUBMITTED BY HAROLD JOSENDAL, PRESIDENT 


The National Wool Growers Association, with headquarters in Salt Lake 
City, Utah, is the oldest national livestock organization in the United States, 
For 93 years this association has been the recognized spokesman for the farmers 
and ranchers of the Nation who grow wool and lambs. 

The following resolution was adopted by the 94th annual convention of the 
National Wool Growers Association at Portland, Oreg., January 29, 1959: 

“Water is the lifeblood of the West We have had long experience in develop- 
ing and establishing sound water policies. We believe that Federal agencies 
having responsibility for water programs should abide by the letter and spirit 
of State water laws and that Congress should pass legislation requiring such 
compliance. Water rights should be regarded as property rights. 

“We emphasize the urgency of acting now on the question of securing State 
control rather than Federal control over water rights.” 

In compliance with this resolution, our association favors the passage of 
those bills before your committee which will assure State control of waters 
within those States and the compliance of Federal agencies with State laws. 

H.R. 5555 would provide this control in all States of the Union. It is, of 
course, more general in its application than some of the other proposals before 
your committee. It is our feeling that this bill would be a good approach to 
the problem of giving States control of their waters. 

We in the West are especially conscious of the need for the very best water 
conservation and feel that the experience of the States over the years pro- 
vides the best possible regulation leading to maximum conservation of water. 

For those States of our organization which are public land States and lie 
west of the 98th meridian, H.R. 2363 is the more complete bill of the series 
before your committee. It states fully the intent of Congress and it provides 
for complete protection of the Federal Government. 

However, since we have member States east of the 98th meridian, it is our 
position that H.R. 5555 might better be adopted by the Congress as initial 
legislation in this direction. 


Mr. Rogers. We have in the room with us Helen L. Peterson, execu- 
tive director of the National Conference of American Indians, who 
has a statement concerning Indian water rights which will be in- 
serted in the record at this point. 
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(The statement referred to follows:) 


STATEMENT OF Mrs. HELEN L. PETERSON, EXECUTIVE DIRECTOR, NATIONAL CONGRESS 
OF AMERICAN INDIANS 


Mr. Chairman and members of the subcommittee, the National Congress of 
American Indians shares the concern which is apparent in the sponsors of the 
various bills enumerated above which have as an objective making certain that 
the Federal Government through construction of existing laws isn’t found to have 
a right superior to all other persons, groups, or political entities. NCAT is, 
however, concerned that in attaining the objectives of the bills no damage be done 
to the water rights of Indians and the reasonable hopes they may have for the 
economic development of their reservations, which in an overwhelming bulk of 
instances depend on the wise development of water for Indian use. 

This has been a continuing concern: In 1955, in Spokane, Wash., we adopted 
Resolution 7; in 1957, in Claremore, Okla., we adopted Resolution 31. Copies 
of each resolution are attached. Our president, Mr. Garry, appeared and 
testified before the Senate subcommittee on this problem on March 19, 1956. 
NCAI and individual tribes have repeatedly communicated with Members of 
Congress. To some extent our views appear to have been given consideration and 
this we appreciate. 

We respectfully point out that some of the bills before the committee will not 
save Indian rights or the jurisdiction to consider them. In our view, H.R. 1234 
would simply turn over to the States all recognition of water rights without any 
regard to those rights which have already been established in Indians pursuant 
to Federal law, and this bill would leave to the jurisdiction of the States exciu- 
sively the adjudication of those rights. The bill could be cured so far as these 
problems are concerned if it contained language expressly stating that “This 
act does not apply to, nor shall it be construed to affect, impair, or diminish any 
water rights in Indians, Indian tribes, or persons claiming under or through 
them, which rights shall be enjoyed to the same extent as if this act had not 
been passed.” This could logically be an additional section and would remove 
from the bill the present question whether the bill constitutes a taking under the 
fifth amendment of rights which Indians and Indian tribes have, or constitutes a 
vehicle through which such rights may be whittled away without review of the 
Federal questions involved by the Federal court system. 

Nevt is H.R. 2363, which, in section 7, speaks of not being construed “to affect, 
impair, diminish, or enlarge any existing water rights in Indians, Indian tribes, 
or persons claiming under or through them,” but still applies procedurally to 
the adjudication of those rights. This bill leaves administration of water with 
the States and gives exclusive jurisdiction to State courts. In general, Indians 
do not trust State courts in a dispute with local and perhaps politically more 
powerful landowners. Perhaps this distrust is unreasonable, but NCAI, Indian 
tribes, and our lawyers look upon specific State cases with grave concern. May 
we suggest that if the language now appearing in section 7 relating to construc- 
tion of the act instead were put in section 4 which relates to applicability of 
the act, then most Indian difficulty would appear to be overcome. We suggest 
that the language set forth above as an addition to H.R. 1234 be added as a part 
of section 4 of H.R. 2363 if the latter bill is to be favorably reported. 

The five bills—H.R. 5555, H.R. 5587, H.R. 5618, H.R. 5718, and H.R. 5748— 
cause somewhat less difficulty to Indians except that as in the case of H.R. 
2363 which was just dealt with the reservation of the rights of Indians is 
expressed as a matter of construction of the act rather than of total inap- 
plicability of the act, which would be much safer if the rights of Indians are to 
continue to be respected. We suggest the same additional section as in the 
case of H.R. 1234 in place of section 3(d)2 of these five bills. 

Finally, we have H.R. 4567, H.R. 4604, H.R. 4607, and H.R. 6140. In each 
of these bills there is no deprivation of Federal court jurisdiction to vindicate 
the rights of Indians and there is a plain recognition that the act shall not be 
construed to affect the obligations or rights of Indians or Indian tribes. Since 
we share the concern of the authors of all of the bills before the subcommittee 
that no other overriding Federal right shall impair rights which nearly every- 
one heretofore has acknowledged, and since these four bills would not—in try- 
ing to overcome the threatened impairment of those rights—go too far the 
other way and constitute an impairment of the rights of Indians and Indian 
tribes and persons claiming under or through them, we are satisfied that those 
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bills can be endorsed as vindicating the views and concerns of the NCAT as 
expressed in Resolution 7 (1955) and Resolution 31 (1957) to which we referred 
at the outset of this statement. 

We appreciate deeply this committee’s courtesy in receiving our statement and 
we Shall be grateful for your consideration of it. 


RESOLUTION 7, 12TH ANNUAL CONVENTION, NATIONAL CONGRESS OF AMERICAN 
INDIANS, SPOKANE, WASH., AUGUST 29 TO SEPTEMBER 2, 1955 


Whereas Indian people are largely dependent upon agriculture for their 
livelihood and economic development ; and 

Whereas water is vital for agricultural pursuits; and 

Whereas non-Indians, including officials of various States, have threatened 
to limit Indian rights to use of water ; and 

Whereas the United States of America in its fiduciary capacity owes a duty 
to the Indians to assist in economic development of Indian reservations and 
to encourage Indians in their efforts to improve their economic standing: Now, 
therefore, be it 

Resolved by the National Congress of American Indians, That the Attorney 
General of the United States, the Secretary of the Interior, and the Commis. 
sioner of Indian Affairs be requested to direct all subordinate officials to assist 
and protect Indians in the development and use of water underlying, flowing 
through, and available for Indian reservations. 


RESOLUTION 31, 14TH ANNUAL CONVENTION, NATIONAL CONGRESS OF AMERICAN 
INDIANS, CLAREMORE, OKLA., OCTOBER 28 TO NOVEMBER 1, 1957 


Whereas economic development of arid irrigable Indian lands is dependent 
upon water from rivers and streams ; and 

Whereas as a matter of law, as declared by the U.S. Supreme Court in the 
Winters case and other Federal decisions following the Winters doctrine, the 
Indian people have primary and superior right to the use of such water for the 
development of their lands, and which is also a matter of justice and moral 
right ; and 

Whereas the Indian tribes in these arid regions until recent times have been 
unable to develop and have been prevented from developing or even beginning 
to develop and use their water resources because of economic and other dis- 
abilities ; and 

Whereas throughout our country’s history the Federal courts, despite local 
economic and political pressure, have stood firm to protect water rights and 
other rights of the American Indian ; and 

Whereas strong political forces representing economic interests having rights 
subordinate and inferior to those of the Indians are attempting to usurp Indian 
water resources by promoting congressional legislation which would eliminate 
the prior Indian water rights specified under the Winters doctrine and would 
remove the jurisdiction involving Indian water rights from the Federal courts 
to the many varied State courts; and 

Whereas success of such non-Indian pressure groups would greatly hinder, if 
not defeat, the efforts of these Indians to improve their economic condition 
by developing and beneficially using their own water resources; and 

Whereas the Indians in the arid regions need the encouragement and assist- 
ance of Congress and the American people to exercise their right to these 
Indian water resources and overcome the effort to divest them therefrom: Now, 
therefore, be it 

Resolved, by the National Congress of American Indians, That it hereby 
goes on record as favoring the protection of the prior and superior rights of 
the Indians of arid regions to the use of their water and opposes any legislation 
to the extent that it would impair their rights; be it further 

ResoWwed, That the people of the United States of America be reminded that 
they are hereby urged to reaffirm their solemn pledge to the American Indian 
that this Nation under God shall not violate its legal and moral obligations to 
protect, preserve, and promote the welfare and best interests of the noble 
citizens who first settled this land—the American Indian. 


__Mr. Rogers. Mrs. Peterson, we are very glad to have you here and 
if anyone has any questions of Mrs. Peterson I am sure that she will 
be happy to answer them. 
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Mr. Cuenowertu. Mr. Chairman, I am glad to welcome Mrs. Peter- 
gon, Who is a former constituent of mine, a former resident of my 
district in Colorado. 

Mr. Rogers. Mr. Aspinall is recognized. 

Mr. Asprvaty. Mr. Chairman, I understand now that it is your 
wish that we have Mr. Bennett before the committee before this ses- 
sion of Congress is over. Is that correct? 

Mr. Rogers. That is correct, Mr. Aspinall. 

Mr. Asprnati. That you will try to get the hearings printed im- 
mediately after Mr. Bennett is up here? 

Mr. Rocers. Yes. 

Mr. Asprnatu. In conclusion, may I state my words of commenda- 
tion to you, Mr. Chairman, for the very expeditious, orderly, and I 
think effective way in which these hearings this week have been held. 

Mr. Saytor. Mr. Chairman, I would like to join with the chairman 
of the full committee in commending the subcommittee chairman, Mr. 
Rogers of Texas, for the manner in which these hearings have been 
held. I would like to ask that when Mr. Bennett appears enough time 
be arranged that we might have the privilege of having Mr. Morton 
back on the witness stand because since he has given his testimony, 
and I have had a chance to read it, and since some of the other wit- 
nesses have given us the benefit of their views on this subject, I have 
anumber of very interesting questions to ask him. 

Mr. Rogers. Let the Chair say that we had better withhold a deci- 
sion on that request at this time because we did want to keep the rec- 
ord straight, and if we do decide to have a subsequent hearing I think 
itcan be arranged to have it go into that part of it. But I do want 
to get Mr. Bennett here, as pointed out by the chairman of the full 
committee, Mr. Aspinall, and have him up here as soon as possible so 
that we can complete this record and get the hearings printed as soon 
as possible. 

Mr. Saytor. Mr. Chairman, I do not want to delay the hearings. 
I just want to make sure they are complete because I feel sure Mr. 
Morton might have some comments he would like to make about posi- 
tions taken by various groups with regard to these bills, particularly 
in view of the fact that he only commented on one bill. 

Mr. Rogers. Without objection, the record will be kept open for 
such other insertions as may be necessary. It seems that the Chair 
has been flooded with some matters here in the late days of these hear- 
ings concerning the request to have matters inserted, and, without 
objection, the Chairman would like to have the right to separate these 
and include in the record those matters that are pertinent. 

Without objection, it is so ordered. That is after consultation, of 
course, with the ranking member on the Republican side. 

Without objection, it is so ordered. 

There being no further business the subcommittee will stand ad- 
journed until the call of the Chair. 

(Whereupon, at 5 p.m., the hearing was recessed subject to the call 


of the Chair. ) 
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FEDERAL-STATE RELATIONS IN THE FIELD OF WATER 
RIGHTS 


MONDAY, AUGUST 10, 1959 


House or REPRESENTATIVES, 
SUBCOMMITTER ON IRRIGATION AND RECLAMATION, 
CoMMITTEE ON INTERIOR AND INSULAR AFFAIRS, 
Washington, D.C. 

The subcommittee met at 10 a.m., in room 1324, New House Office 
Building, Hon. Walter Rogers (chairman) presiding. 

Mr. Rocers. The Subcommittee on Irrigation and Reclamation will 
come to order for further consideration of H.R. 5555 and similar 
bills. 

I believe we have moved along with these hearings quite well and 
the witness to be heard this morning is Hon. Elmer Bennett, Under 
Secretary of the Interior, and following him will be Hon. Willard B. 
Gatchell, General Counsel, Federal Power Commission. 

Mr. Bennett, if you are ready, we will be happy to hear from you. 
You may bring such aides as you desire with you. 

Maybe you will not need any. 


STATEMENT OF HON. ELMER BENNETT, UNDER SECRETARY OF 
THE INTERIOR; ACCOMPANIED BY FRANK HORNE, SPECIAL AS- 
SISTANT TO THE SOLICITOR, DEPARTMENT OF THE INTERIOR 


Mr. Bennetr. Mr. Chairman and members of the committee, I 
have with me this morning Mr. Frank Horne, Special Assistant to 
the Solicitor for the Interior Department. 

In appearing before this committee on what has sometimes been 
called the water rights bills, 1 think perhaps it would be worth- 
while to begin with some historical reference to the growth of the 
water law in the West as contrasted with the situation in the Eastern 
States, 

Prior to the 1860’s there was no comprehensive body of public 
land law providing for the settlement of the arid West and certainly 
no comprehensive body of Federal law dealing with the use of waters 
inthe West. This, of course, was a very serious situation from the 
point of view of States, such as California, following the gold rush 
of 1849 and for such States as New Mexico and Colorado which had 
mining strikes in 1858-59 and that period of time. 

Thousands of people went out to the Western States to hunt for 
gold and in that process of the growth of the mining activity in the 
West there naturally were concomitant requirements for land for the 
purpose of maintaining communities in which the miners could be 
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supplied. In some areas of these States you also had the growth of 
irrigation as a means of supplying the foodstuffs that these mining 
communities needed. I can give you some example of the latter 
situation from my own State. 

In Colorado the principal mining strike was in 1859 and as a re. 
sult of that literally thousands of people went to the State of Colo. 
rado. The means of supply from the point of view of foodstuffs was 
very inadequate in those days and as a result there was a market 
for foodstuffs. Some people went to the northeastern part of Colo- 
rado, along the South Platte River, and proceeded to devote their 
time and effort to subjecting the land to cultivation and irrigation, 
This was the origin of irrigation in that part of the State. 

In California, as well as in Colorado and other Western States jn 
which mining activity was developing, there came the question of 
property rights as to the use of water. As you know, there are mil- 
lions and millions of acres of land in those States, but there is not 
an adequate supply of water to subject all of that land to human use, 
As a consequence it becomes necessary to divert water from the 
streams and to carry it many, many miles to the points of need. 

In California, Colorado, Montana, and Idaho, you had the de- 
velopment of the doctrine of appropriation. This was a doctrine 
which grew primarily out of the old common law rules of possession. 
You will recall that one of the equitable principles in dealing with 
competitive rights as to possession of land has been first in time, first 
in right. This, of course, is particularly true where you have people 
who do not have clear title to the land and they compete with each 
other for possession. In that type of case, the equity courts have 
traditionally applied the rule of first in time, first in right. 

Throughout the West the situation as to water was quite com- 
parable, as well as to land. We have to remember that this early 
development took place before the enactment of the mining laws. 
Consequently, it was purely and simply a matter of physical pre- 
emption of the land on which the minerals were found and together 
with the physical preemption of the mineral deposits, you had a 
comparable development of physical preemption of water for bene- 
som use. Out of this situation grew the doctrine of western water 
rights, 

This doctrine involves several well known principles. These prin- 
ciples are, first, as I indicated before, the doctrine of first in time, 
first in right. If you make the first appropriation as of such and 
such a date, then your claim is better to the extent that you perfect 
that right than someone who appropriated at a later date. The 
senior rights in point of time are satisfied first, and the junior rights 
must be subordinated to these senior rights. 

The second doctrine in connection with the growth of western 
water rights was the doctrine of beneficial use. Under this doctrine, 
with the availability of vast areas of land and very little water, 
it was only good public policy that a man who asserted the claim 
to the use of water should be required to put that water to beneficial 
use and his rights did not go beyond beneficial use. In other words, 
he did not have a right to continue to see the flow of water go by 
his property. As a matter of legal right, his claim was only as good 
as his ability to put that water to beneficial use. 
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Third, you had the growth of the principle of due diligence. In 
order to make sure that the limited supplies of water were put to use 
in the sense of the best public policy, it was required that when a 
man had complied with the necessary declaration of intent to appro- 
priate water that his declaration would be recognized on the condi- 
tion that he subjected that water and put it to a beneficial use with 
due diligence. In other words, he was not given forever and a day to 
put the water to beneficial use. If he failed to use diligence, he lost 
his water right and a junior claimant might then move into his place. 
Another element of the western water right doctrine is the right to 
divert out of a watershed. This is of vital importance when you 
compare it with the doctrines then prevailing in the Eastern States, 
and still generally prevailing in the Eastern States. 

In the Western States it was recognized that with vast areas of 
land and rapidly growing communities, which was true in the mining 
period of California, Colorado, and the other States, that it was 
necessary to take the water to where it was needed even if that meant 
taking it out of the watershed. Consequently, in the growth of State 
water law in the West, you generally have had a doctrine of unlimited 
right to take water from one watershed to another. 

All of these principles were at marked variance from the so-called 
doctrine of common law, riparian water rights previously applicable 
in the Eastern States. 

Legal historians have conflicting views as to whether the so-called 
common law doctrine of riparian rights grew up in England or 
whether it grew up in the United States and then was adopted sub- 
sequently in England. ‘That, of course, is not material to our dis- 
course. However, the fact remains that in the so-called riparian doc- 
trine a man’s right is not conditioned on whether he puts the water 
to beneficial use or whether he puts it to beneficial use with due dili- 
gence and furthermore, it is a doctrine which says if you have land 
which abuts a stream, you have the continued right to the use of that 
water and no one has the right to take it out of the watershed. 

These are all common law ideas of riparian water rights and ob- 
viously the geographical and economic situation in the West was not 
amenable to that. type of water law and you had the growth of the 
appropriative doctrine in the Western States. We have to recog- 
nize then that Congress appreciated the importance of the problem 
of water rights and you had two statutes, one in 1866 and one in 1870, 
which were among the earliest recognitions of the doctrine of appro- 
priative water law in the Western States. In the 1866 statute, One: 
gress said that rights which had been perfected prior to that date in 
the West would be recognized as against the United States, which at 
that time was the owner of practically all of the land in the Western 
States. This did not purport to take care of the rights created sub- 
sequent to 1866 and in 1870 Congress passed a law which was con- 
strued by many to confirm future rights acquired under State appro- 
priative water law doctrine. 

Mr. Rogers. Mr. Aspinall has a question. 

Mr. Asprnatu. Mr. Bennett, under what authority or interpreta- 
tion of what doctrine did the United States in 1866 base its rights 
in order to make the determination which was in that statute? 
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Mr. Bennerr. At that time, Mr. Aspinall, these vast areas of which 
I speak had been acquired from foreign governments, had been ae- 
quired from France in connection with the Louisiana Purchase, and 
subsequently, as a result of the Mexican War, it acquired ( ‘alifornia, 
Arizona, a good part of Colorado, New Mexic 0, and you also had the 
acquisition, or at least the clarification of title of the United States, 
to the Northwest area, as a result of the settlement of the 54°—40° die. 
pute, before the Civil War, with England. 

At that time these areas, with the exception of Oregon and Cali- 
fornia and Nevada, which were not even States, they were strictly 
territories and the United States had acquired indisputably, not only 
sovereignty over these areas, but the legal title to the public domain 
lands. 

With it, of course, it would appear to be the right to determine what 
property rights « ould be ac norte to the use of water. 

Mr. Asprnaty. Then your answer is, unquestioned sovereignty and 
unquestioned ownership ? 

Mr. Bennetr. Correct. That is correct. 

Mr. AsprnaLu. I just wanted to have that in the record before you 
go on. 

Mr. Bennett. Right. 

The situation was still not absolutely clear because of the language 
that Congress had used in the 1870 statute and, as a result, further 
language was enacted by the Congress as a part of the Desert Land 
Act in 1877. 

The Desert Land Act first applied to 11 States or territories and 
then, through subsequent amendments, was made applicable to some 
13 States. 

The act provided for the appropriation of desert land in the West 
and the appropriation of water for the purpose of perfecting desert 
homesteads. As a part of the Desert Land Act, Congress passed the 
following language which can be found at 43 U.S.C. 321: 

All surplus water over and above such actual appropriation and use, together 
with the water of all lakes, rivers, and other sources of water supply upon the 
public lands and not navigable, shall remain and be held free for the appropria- 
tion and use of the public for irrigation, mining, and manufacturing purposes 
subject to existing rights * * * 

This language has been the subject of several court opinions and in 
some cases It was strictly construed as a matter of law before the court 
while, in others, it was a subject of explanatory statements, obiter dicta 
and that type of thing. 

Mr. Rogers. The language you just read was a citation of case, was 
it not ? 

Mr. Bennett. No, this is the actual statutory language, Mr. Chair- 
man. 

Mr. Asprnauy. Mr. Chairman ? 

Mr. Rocers. Mr. Aspinall. 

Mr. Asprnatu. Mr. Bennett, you intend to get into the subject of 
the relationship of that statute to the Enabling Act of your State 
and my State which went through in 1875? 

Mr. Bennerr. Well, I will in response to questions. I think prob- 
ably, as a matter of historical reference, this is a good time to point 
out that as Western States were admitted to the U nion—and Colo- 

rado, which happens to be Mr. Aspinall’s State and mine was ad- 
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mitted to the Union in the year before the Desert Land Act was 
passed—C ‘olor ado, like a good many of these other Western States, 
recognized that its future ‘depended’ very heavily on the ability of its 
citizens to acquire property rights to the use of water equivalent to 
the rights that people were able to acquire to land. Land is worth 
less in most of these arid and semiarid States unless you have water 
to use with it. 

This was vital to the public policy of Colorado and to most of the 
Western States. As a consequence, and in the case of Colorado which 
was admitted in 1876, the year before the Desert Land Act, the con- 
stitution of the State proc ‘laims that all of the waters of the State 
are the property of the people and shall remain subject to appropria- 
tion by the citizens of the State. 

Mr. Asprnauty. And by acceptance of the State of Colorado as a 
State, there was an implied consent on the part of Congress to the 
provisions of the Enabling Act, is that correct ? 

Mr. Bennett. Of course, it is arguable, Mr. Aspinall, but it is cer- 
tainly a re: isonable argument to make. Gener ‘ally those States that 
have “equivalent constitutional provisions very firmly maintain that 
when Congress admitted those States and accepted the terms of the 
State constitutions that Congress thereby was putting its own im- 

rimatur, so far as it was proprietary owner of the vast areas of those 
States, on those legal doctrines established in those State constitutions. 

This is a matter which the Department of Justice would contend 
very strongly is not properly so interpreted, but the fact remains 
that it is a very sound argument. It is not the only argument that 
‘an be made. I am not saying that Justice cannot make a good argu- 
ment on it, because I think that it can. Their argument, as I under- 
stand it, just as in the case of the interstate water compacts, is that an 
approval or consent by the Congress to a State constitution, or to an 
interstate water compact, is nothing more than that. It does not 
amount to a legislative action by the United States bringing that 
State constitution or that interstate water compact to a level of a 
Federal statutory enactment. That is their argument on the other 
side, Mr. Aspinall. 

Mr. Sisk. Mr. Chairman, could I ask just one question there? 

Mr. Rogers. Yes. 

Mr. Sisk. Mr. Bennett, you are referring to the constitution of the 
State of Colorado and to the Enabling Act. This language that you 
have referred to and which you are discussing in answer to Mr. 
Aspinall’s question, does that occur both in the Enabling Act and in 
the constitution ? 

Mr. Bennett. I think not, Mr. Sisk. 

I am not absolutely certain but I believe that the Enabling Act 
simply approves the constitution which was previously adopted by 
the eople of Colorado. 

Mr, Sisk. The question I had in mind was with reference to indi- 
eating the intent of the Congress and as to the terms and the word- 
ing of the Enabling Act it certainly would carry the full impact, it 
seems to me, of the intent and desire of the Congress. 

Anyway, the question comes up and that was the reason for my ask- 
ing it. To what extent? At the same time, that indicates the same 
impact on the State constitution which is approved by the Enabling 
Act. I suppose they both carry the same impact ? 
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Mr. Bennett. That is right. 

It is an open question of argument and I know that some day 
States such as Colorado, Wyoming 

Mr. Harry. Will the gentleman yield ? 

Mr. Bennett. Yes, indeed. 

Mr. Harry. I just want to make the observation that you better 
not, at this particular time, with the present personnel of some of 
our Federal courts. You had better never raise that question because 
you will not get very far. 

Mr. Bennett. I think all that I can say is—or a better comment 
on that, Mr. Haley—is that I am certain that those States that do 
have constitutional provisions of that type are one of these days 
going to raise that issue specifically and take it through the courts, 
They may not succeed but I think it is almost a certainty that they 
will try. 

Mr. Harry. The present Supreme Court has no regard for any 
constitution that might have been adopted by any State or Enabling 
Act, or anything else. The overriding law is what suits their con- 
venience at the time. 

Maybe we had better begin to get some laws on the statute books to 
protect these things and other rights. 

Mr. Sisk. If the gentleman will permit, I will say this: I sympa- 
thize with the comments by the gentleman from Florida, but I do not 
necessarily agree with everything implied. 

Mr. Harry. The gentleman will, if water rights get involved 
though. 

Mr. Bennett. The Desert Land Act certainly has been relied upon 
by many as a source under the Federal law to the extent that the Fed- 
eral Government has any interest or claim to control] over the waters 
of the West as having weight for the purpose of acquisition of prop- 
erty rights to the use of water in the West—many of those claims of 
the Federal Government. 

However, that there were obvious limitations in this language be- 
came clear before many years had passed. To begin with, you will 
recall that it explicitly referred to not navigable water. This came up 
in 1899 in U.S. v. Rio Grande Irrigation Company (174 U.S. 690), as 
to a situation where an important nonnavigable stretch of a navi- 
gable river was being dammed by a local irrigation company for the 
purpose of diversion and appropriation. 

The Court there held that notwithstanding the broad purpose of 
the Desert Land Act, nevertheless, it did not go so far as to permit a 
dam on a stream or a diversion of a nonnavigable stream where the 
effect would be the impairment of navigation. 

Mr. Rocers. In other words, Mr. Bennett, in that case they prac- 
tically held that they were nonnavigable streams to start with? 

Mr. Bennett. Well, subsequent decisions made it very clear. The 
Appalachian Power case and the Red River Dam case in Oklahoma 
certainly added their weight to the Rio Grande case and one of the 
more important decisions under the Desert Land Act was the Califor- 
nia-Oregon Power Company v. Beaver-Portland Cement Company. 
There was no controversy in that case as to the navigability of the 
stream. The premise was that the waters were nonnavigable. In the 
course of its opinion, without reference to whether it was directly 
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necessary to the holding in the case, the Court said—and I wish to 
uote this because it is very important to the interpretation of the 
rt Land Act: 


What we hold is that following the act of 1877, if not before, all nonnavigable 
waters then a part of the public domain became publici juris, subject to the 
plenary control of the designated States, including those since created out of 
the Territories named, with the right in each to determine for itself to what 
extent the role of appropriation or the common-law role in respect of riparian 
rights should obtain (pp. 163-164). 

That decision was in 1935. It was believed at the time that that 
decision did two things: One, if the sovereignty and proprietary in- 
terest of the United States were such as to give it a paramount juris- 
diction over the waters of the public domain States, then the Desert 
Land Act certainly severed or waived the claim of the United States 
and provided for appropriation or use under State law, whatever that 
State law might be. 

Secondly, while the Court so held by its choice of language in the 
quotation that I gave, it also left the way open for the States to 
contend under the Constitution that as a basic matter of property 
law they had the constitutional jurisdiction to determine the scope 
and the extent of property rights to the use of water just as generally 
conceded in connection with statutes of limitations, adverse possession 
statutes, regulations of tenure, regulations of rights of inheritance, all 
of which have been generally conceded as among those powers which 
were reserved to the States under the 10th amendment to the Consti- 
tution. 

Mr. Rocers. Mr. Bennett, it could be argued that that particular 
case was commenced from a false premise, could it not, in that they 
admitted that the stream was nonnavigable which the Supreme Court 
could very easily say they had no right to do because under the hold- 
ing if the stream contributed finally to the navigation of another 
stream, then it isa part of the navigation system. 

Mr. Bennett. Well, I wish to discuss the navigation servitude 
problem a little later, Mr. Chairman. 

Mr. Rocers. I understand it is a different situation, but as I under- 
stand it, in this particular case they took the position that it was 
nonnavigable. 

In view of the other case that you mentioned which was decided in 
1898, it always struck me that the courts, if they are bound by the 
1898 decision, they are in the position where the only thing that could 
be nonnavigable would be an inland lake that has no outlet and evapo- 
rates. Even in those cases if it were deep enough, it could be navigable 
from one side to the other. So, where do you go? 

Mr. Bennett. I think, Mr. Chairman, just for the purpose of your 
specific question, the answer might well be this: The Sunes Land Act 
was an affirmative act of the Congress as to waters which themselves 
were nonnavigable and that it would be effective to create vested 
rights under State law as to waters which themselves were nonnaviga- 
ble, unless and until, Congress authorized under its various constitu- 
tional powers, including the navigation power, some conflicting 
diversion of that water or some conflicting use for it. I think that 
probably is the effect of the Desert Land Act—that if the waters 
themselves are nonnavigable that a vested right acquired before Con- 
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gress acts probably has to be compensated for under the fifth 
amendment. 

Mr. Rocers. And, therefore, it could be argued in the final analysis 
that what the Congress had in mind in the Desert Land Act was actu- 
ally underground water since they referred to them as nonnavigable 
waters ; could it not? 

I wondered if that argument had come up. 

Mr. Bennerr. Well, that may be, Mr. Chairman. I am certain 
that this colloquy here corresponds quite generally with what Con- 
gressman Haley had to say there a little bit : ago about what the courts 
might do. 

Mr. Rogers. No; I am not being facetious about what the courts 
might do at all. I am very serious about that situation because the 
courts, in view of these holdings, could very easily hold that the Con- 
gress in the words that they used simply were searching for a word 
and that could as well be underground water as nonnavigable water 
because the courts have held that ev erything above and on the surface 
is navigable and contributes to a navigable stream, just as they did in 
the natural gas case where they turned the language of this Congress 
completely around to get a meaning that was never intended, 

Mr. Sisk. Would the gentleman yield ? 

Mr. Rogers. Yes, sir. 

Mr. Stsx. I wonder 

Mr. Harry. I want to agree with the gentleman from Texas when 
he said that the courts were searching for a word. They do not have 
to search fora word. They have words that no one understands, 

Mr. Rogers. The gentleman misundersteod me. I said that the 
court would simply ‘take the position that the Congress had been 
searching for a word, and it would be very easy for them to find it. 

Mr. Harry. As the gentleman knows, the Congress traditionally 
has to search for words. 

Mr. Bennett. I think the earlier cases on navigation indicate that 
Congress in those days had navigation, in fact, in mind, rather than 
navigation in theory. Of course, over the years as Federal activities 
in the field of development of the water resources have expanded, par- 
ticularly because of the Corps of Engineers, the tendency has been to 
broaden the navigation view which is implied from the interstate 
commerce power to include streams and areas which contribute to 
navigable streams. I think those are the lessons of the Red River 
ease, and the New fiver case which certainly carried the naviga- 
tion 

Mr. Rocers. You mean the Grand River case? 

Mr. Bennett. Well, the Red River case. 

Mr. Rocers. I mean you referred also to the Grand River case. 

Mr. Bennerr. It should have been the Red River case. The Cali- 
fornia-Oregon Power Company case, of course, was in our judgment 
in the Interior Department at least overruled in or by the recent 

case, Federal Power Commission v. Oregon (349 U.S. 435), which was 
decided in 1955. 

I would like to point out to begin with that the so-called Pelton 
Dam case, which this is, did not involve interference by the licensee 
under the Federal Power Act with any prior acquired valid rights to 
water under State law. There was no one claiming his rights were 
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being interfered with. So, the question of just compensation under 
the fifth amendment did not come up, but it did clearly involve a con- 
flict between the contentions of the State that the Desert Land Act 
and the pertinent language of the Federal Power Act dealing with 
State law required the licensee here to obtain a permit from the State 
as well as a license from the Federal Government. 

The court in that case held that there was no necessity for the li- 
censee to acquire a permit from the State. There really were two doc- 
trines, as I read the case, involved. One, stemmed back to what is 
known as the First Jowa case which in effect says that under the Fed- 
eral Power Act it is not necessary as a condition precedent to a li- 
cense to eoniy with State law as far as the use of water is concerned. 

The second doctrine involved in the Pe/ton case 

Mr. Rogers. Now, before you get off the /owa case, you said it was 
necessary or the Court held it was not necessary to comply with State 
law so far as the use of the water was concerned / 

Mr. Bennetr. As a condition precedent. 

Mr. Rocers. As a condition precedent on a navigable stream ? 

Mr. Bennetr. That is right. 

Mr. Rogers. I think it is important to add that. 

Mr. Bennetr. Yes; that is right. 

In the Pe/fon case there was no contention that the stream was 
navigable and, therefore, the State of Oregon contended that the 
Desert Land Act came into play and that under that act those waters 
could not be appropriated for the purposes of the licensee without a 
permit from the State as well as a license from the Federal Govern- 
ment. 

The Commission argued in favor of the licensee and against the 
State of Oregon and the Suipre me Court sustained the position of the 
Federal Power Commission. That position was predicated on an 
argument that the lands which were mvolved here were lands within 
Federal reservations and the Court explicitly said that the Desert 
Land Act applies only to public lands and that public lands are those 
lands which are open to entry under what we generically call the 
sublic lands laws and these lands had been reserved from the public 
Sian and consequently any waters that were involved here which 
flowed over these lands and within these lands were not subject to the 
Desert Land Act. 

Within 2 weeks, as I recall it, after this decision was announced, or 
was issued, the Department. of Justice—and I think very reasonably 
in terms of the language of the Court—appeared in the lawsuit then 
pending in Denver, Colo., which has been called the Northern Colo- 
rado Water Conservancy case. 

Mr. Rogers. Before we get off the Pelton Dam case there is one 
thing that, perhaps, the rec ord ought toshow. The Court in that case, 
although referring to the /owa case, did not use the same theory or 
philosophy in the /owa case as a precedent for this decision ? 

Mr. Bennerr. They made considerable reference to it, Mr. Chair- 
man. It was involved. 

Mr. Rocers. It did not go strictly according to it because if you had 
the navigation question in there they would not have had to use the 
Federal reservation on both sides of that river to justify their posi- 
tion; would they ? 
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Mr. Bennett. Well, I think that is a fair statement, Mr. Chairman, 

Mr. Rogers. So, actually, they developed a new doctrine because they 
did not use the doctrine of navigability as I understand it. 

Mr. Bennett. No. 

Mr. Rocers. And, simply said if the Federal Government owned the 
land on both sides of the river as a reservation, as distinguished from 
public lands under the Desert Land Entry Act, then the State has no 
jurisdiction to acquire it under permit ? 

Mr. Bennett. I do not believe the navigable waters were of par- 
ticular importance in the First Jowa case, Mr. Chairman. The issue 
there turned primarily on the language of the Federal Power Act it- 
self which at one point requires that a licensee provides satisfactory 
evidence of compliance with State law, and this is a requirement in 
the language of the act which applies equally to navigable and non- 
an waters, and it is a general requirement in the Federal Power 

ct. 

The issue in the First Zowa case, as I read it, stemmed on whether 
that language meant that there had to be a favorable ruling by the 
State as to compliance with State law because the licensee would be 
eligible for a license under the Federal Power Act, and the Court said 
that those words “satisfactory evidence” meant satisfactory evidence 
of an attempt to comply with State law, and left the Federal Power 
Commission with the ultimate judgment in the public interest 
whether to grant a license, notwithstanding the failure of the licensee 
to obtain State clearance. That applied also in the Pelton case. 

Mr. Rogers. Yes. 

Mr. Bennerr. Because they had been unable in the case of the 
Pelton decision also to acquire a State permit. 

Mr. Rocrers. When they did not in the Pelton case use that Jan- 
guage—I mean, use that as the precedent and used the First Jowa case 
as a precedent—the first thing that struck me was the fact that the 
division line between the two was navigability which forced the 
courts into the reservation theory or Federal ownership of the prop- 
erty in order to justify it. Imay be wrong. 

Mr. Bennetr. What forced the Court into the Desert Land Act 
issue was the fact that the State of Oregon had two strings to its bow 
in its argument before the Court. 

The first was the language of the Federal Power Act. Well, as to 
that argument, the State of Oregon had already lost its case as a result 
of the First Jowa decision. So, then, the State of Oregon said if you 
still think—to the Court—that your decision in First Jowa is right 
then we urge upon you the additional argument that the Desert Lan 
Act applies here. It was at that point that the Court decided the 
issue by the interpretation of the Desert Land Act which I indicated. 

Mr. Rogers. Which could very well be the proper interpretation 
since the mechanics of the situation are very interesting. 

Mr. Bennett. Yes, sir, it might very well be the proper interpre- 
tation of the Desert Land Act because it clearly speaks of public lands. 

Mr. Rocers. What I mean is the interpretation the Conn had in 
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mind in trying to dovetail the First Zowa case with the Pelton Dam 
case. 

Mr. Bennett. That is right. 

As I said, within a very short period after the decision in that case 
was issued, the Department of Justice—and I think with ample legal 
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justification—moved to amend its pleadings in this Colorado case to 
which I referred. The essence of its amendments was that under the 
Pelton Dam decision the rights and claims of the United States to the 
use of waters flowing through or over or by reservations or with- 
drawals of the United States date right to the act of withdrawal or 
reservation. 

When I say “act,” I do not mean congressional action, but I mean 
the executive action of withdrawal or reservation of the land from 
entry under public land laws. 

This was very material in the Northern Colorado case because the 
issues there involved priorities of appropriation. Until the Pelton 
Dam decision was rendered the claims of the United States as far 
as priorities or appropriations were concerned, dated somewhere in 
1930 or 1931—somewhere in that period. As a result of the Pelton 
Dam case the United States proceeded to claim priority over large 
amounts of Colorado River waters back to 1905 and 1907 and dates 
in the first 10 years of this century, the reason for that being the 
large areas that were withdrawn or reserved in the Theodore Roose- 
velt administration on the western slope of Colorado. 

The impact of that claim was immediately apparent. In that liti- 
gation, however, it did not assume importance because not too long 
thereafter the whole case was settled by consent decree, but the claim 
was on the record nevertheless. The impact was clear, and the impact 
is still clear by virtue of a brief filed by the United States on June 30 
of this year—J une 30, 1959, in Arizona v. California. The first point 
in the brief of the United States flled on that date reads as follows: 

By withdrawal of lands from the public domain and reservation thereof for 
Federal purposes the already existing right to use unappropriated appurtenant 

vater is insulated against appropriation under local laws. The quantum of the 

right so reserved is at least the quantity of water necessary for the beneficial 
uses of the Government property. The right is not limited by past use, and 
is not lost by nonuse. 

The effect of this so-called Pe/ton Dam doctrine was rather clear. 

At the present time in the 48 States 225 million acres are under 
withdrawal or reservation, according to the best information that we 
have. In Alaska you have an additional 90 million acres under 
withdrawal or reservation. The greater part of these areas which are 
under withdrawal or reservation were withdrawn or reserved in the 
early years of this century. Literally millions and millions of dol- 
lars—no one knows how much effort and energy—human effort and 
human energy—have gone into the development of water resources at 
the local level in all of our Western States subsequent to the time that 
these lands were withdrawn or reserved. 

If this doctrine is held by the courts to be sound and Congress does 
nothing about it, it amounts to no less than a sword of Damocles over 
the water rights which provide the basis for economic development 
and growth of all our Western States. 

You will note there is no requirement here that the Federal Govern- 
ment use due diligence to put its claims to beneficial use. It can set 
there under what is sometimes referred to as the “rocking chair” 
theory and wait 50 years or 100 years and then move on and say our 
claims go back to the date of withdrawal; sorry, you are out of luck. 
That is the reason for the demand by many that the so-called Pelton 
Dam doctrine be overruled by legislative action of the Congress. 
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Mr. Rocers. Mr. Bennett, there is hardly a stream in the West that 
would not be affected by such a holding of the court; is there? 

Mr. Bennett. I think that is certainly true because the watersheds 
in the Western States generally are reserved areas, national forests, 
oil shale withdrawals and all kinds of withdrawals and reserv ations, 

Mr. Cuenowern. Would the chairman yield ? 

Mr. Rocrrs. I yield to the gentleman from Colorado. 

Mr. Cuenowern. This doctrine that you have just mentioned in 
your last statement, you were referring to the attitude of the Justice 
Department in the Colorado case? You were not quoting the Pelton 

case when you referred to the resort to the “rocking chair” theory? 
You used pretty strong language. 

Mr. Bennett. No, sir; that was my language. I quoted from the 
Department of Justice brief and I gave my view of it. 

Mr. CuHenowern. You are re sading what the Department of Justice 
wants to do, and not what the Court in the Pelton Dam decision gave 
them any right to’ 

Mr. Bennett. I believe, Mr. Chenoweth, that this is the only proper 
interpretation of the Pe/ton Dam case that the Department of Justice 
is asserting here. I think I should make it clear at this point that the 
Department of Justice itself is now convinced as a matter of public 
policy that this Pelton Dam doctrine should be drastically modified by 
congressional action. They have, therefore, joined with us in urging 
the so-called interagency bill be passed by the Congress, but “this 
reflects our position as to what the law is, Mr. C henoweth, and I 
personally believe that this is what the present law means. 

Mr. Cuenowern. But there seems to be some difference of opinion 
in the Department of Justice. At least, they are speaking on both 
sides of the subject. We had the counsel for the Department of Justice 
here just in the last couple of weeks and he stated unequivocally and 
without any hesitation that in his opinion the Pelton Dam case did 
not. make a direct attack upon any vested water rights in the Western 
States. 

Mr. Bennerr. The decision in that case did not affect any vested 
water rights, but the principle under which the Court decided the case 
poses a very real threat to western water rights in my judgment and 
the Department of Justice did not differ with me on that point. That 
is why they have joined in submitting the interagency bill. This 
doctrine, however, is one that they feel impelled to assert in any 
appropirate litigation in their role of advocate of the Government's 
interest, and I certainly cannot quarrel with their doing so, Mr. 
Chenoweth. I believe this is the law, and I believe that if it is to be 
changed the proper place to have it changed is right here in Congress. 

Mr. Cuenowern. I think everyone agrees that Congress has to act 
in this matter because apparently the Department of Justice cannot 
make up its mind as to what the law is. At least, its attitude up to now 
has been very unfriendly and unfavorable, and that brief you just 
quoted certainly does not give the water users in the Western States 
anv comfort or consolation. 

Mr. Bennett. I certainly agree with that. 

Mr. Rocers. I want to thank the gentleman from Colorado for 
bringing out the position of the Department of Justice. We certainly 
did not get it when they appeared before the committee. 
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Mr. Hauey. Mr. Chairman, may I say “amen’’? 

Mr. Morris. Mr. Chairman, may I respectfully agree with you 
also. I was going to compliment the gentleman from (¢ olorado for 
finally making clear the position of the Department of Justice when 
it appeared before the committee. 

Mr. Rocers. You may proceed, Mr. Bennett. 

Mr. Bennett. I think at this stage the need for congressional action 
to prevent the mere executive action of withdrawing lands or reserving 
lands from having this very drastic effect on western water law is 
rather clear. I feel that the bill which we submitted basically accom- 
plishes that end and we, therefore, recommend the bill, H.R. 4567, 
with very slight amendments, as indicated in our report. 

Before moving into the subject of the navigable power, I would 
like to discuss for a minute the two amendments of significance that 
we proposed to the bill as introduced. ; ' : 

Section 1 of the bill has language dealing with the subject which 
Congressman Aspinall raised, namely, the question of State enabling 
acts, and Siate constitutions. As to the language in the bill, we feel 
very strongly that it brings in a subject which is not material or rele- 
vant to the problem raised by the Pelton case. It is a much broader 
question and it has to do with the broader issue of Federal agency 
compliance with State procedures in connection with the acquisition 
of water rights. Now, in that connection if Congress seeks to legis- 
late in this broader field, we do not see any particular merit in dealing 
with those few States that have such previsions as against other States, 
both in the East and other States in the West, that do not have com- 
yarable constitutional provisions. 

We think this is far too narrow a base on which to legislate. We 
think, furthermore, of course, that it is a very highly controversial 
area that the important results to be achieved by modification and 
repeal of the Pelton Dam doctrine are so worthwhile that they should 
no be jeopardized by bringing in a very piecemeal approach to this 
question of State jurisdiction in general to require compliance with its 
water law procedures by Federal agencies. We think from the point 
of view of clarification in subsection 23 that, as we point out in our 
report, the words “of the United States” should be placed following the 
word “programs.” It seems clear to us that the language is very am- 
biguous unless it is made very clear that that part of the bill is designed 
toapply to Federal programs in the water resources field. 

Therefore, we believe that in the interest of clarification that those 
words “of the United States” should be added. 

I would like to move into the field of navigation servitude although 
Tam rather reluctant to do so, but since it has been—— 

Mr. Rocrers. Before you get into that, Mr. Bennett, do you not think 
that the amendments you offer, or that the Department proposes, pare 
down the overall coverage of H.R. 4567 measurably ? 

Mr. Bennetr. You mean both amendments ? 

Mr. Rocers. Yes. 

Mr. Bennerr. Well, it pares it down. Whether it is measurable or 
not, I think it is a matter of judgment, Mr. Chairman. One of the 
basic problems I have with the language that is here is that it is an 
effort to go into the broader field involved in the other bills that are 
pending before this committee without actually dealing with the 
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matter on a broad public policy basis. As you know, our Department 
supported what was known as S. 863 in the 85th Congress. The 
Department of Justice was wry opposed to that legislation, as was 
the Department of Defense. So, from the point of view of your policy 
our Department will be willing to get into this broader field, but the 
fact remains that we are all desirous of clarifying this dead hand 
effect of the Pelton Dam case and we would be very reluctant to see 
that legislation jeopardized or clouded by bringing in a broader field 
of subject matter in this particular bill. 

So, I would agree in conclusion that it does pare it down, but 
whether it is a desirable paring down or not is another story. We be- 
lieve it would be a very desirable paring down. 

Mr. Rocers. Did you have a question, Mr. Sisk ? 

Mr. Stsx. Mr. Chairman, as Mr. Bennett indicated, he has made 
some brief mention of the bill and suggested amendments, and then 
proposes, as I understand it, to proceed to this navigation servitude 
question. I was wondering if I might have the opportunity to dis- 
cuss some of the questions on the bill, or would the chairman prefer 
to hear his discussion of the navigation situation first? I shall be glad 
to accede to the chairman’s position, but I do want to discuss the bill, 

Mr. Rocers. You mean H.R. 4567 ? 

Mr. Sisk. Yes. 

Mr. Rogers. In view of that, I think we had better go ahead with 
the navigation servitude question, because I think it is highly im- 
portant in relation to the other bills, and could be highly important in 
relation to this bill. 

Mr. Bennett. I believe it is important, Mr. Chairman, in the sense 
that it certainly has a great deal to do with the interpretation of sec- 
tion 2. 

Mr. Rocers. That is right. 

Mr. Bennett. That is, section 2 of H.R. 4567. That is one reason 
why I believe, perhaps, we ought to have at least a shorthand review 
of the situation as to the navigation servitude question. 

Mr. Cuenowetnu. I was not quite sure that I caught the full impli- 
cation of what you said about the reasons for the amendments. You 
were speaking of paring the bill down. 

In our hearings up to now I had the definite impression that this 
bill is already pared down pretty fine. There are some who want to 
go much further than this bill goes. How much more do you want 
to pare down this bill, and what are your reasons ? 

Mr. Bennett. As I indicated, the issue involved in the first amend- 
ment that we propose, which is the deletion of the language at the end 
of section 1— 

Mr. Cuenowetu. What language? 

Mr. Bennett. “Nor shall it affect the right of any State,” et cetera. 

Mr. CHenowetTH. Where are you reading? 

Mr. Bennett. Section 1 of H.R. 4567. 

That language, Mr. Chenoweth, is an effort to get into this broad 
subject of the relative jurisdictions of the States and the Federal Gov- 
ernment, to determine the scope and extent of water rights. 

It has several difficulties involved, however. It is not directed to 
the problem comprehensively. It does nothing more than to appear 
to give a congressional approval to a very controversial doctrine in- 
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yolving only a portion of the States that are interested in this problem 
of State jurisdiction versus Federal jurisdiction, and we see no reason 
to adopt language in this field of the relative jurisdictions of the State 
and Federal Government which would pick out for special treatment 
those States which have these constitutional provisions as distinguished 
from all the other States, both in the East and the West, which have 
a very genuine interest in the integrity of their own State water laws. 

We see no reason to adopt a piecemeal approach, in other words. 

As I also indicated, this is a very controversial matter and we deem 
that the importance of clarifying the Pelton Dam case is so great that 
it is not desirable in this legislation to attempt to deal with the broader 
question. 

We would hate to see 

Mr. Cuenowetu. What is this broader question you are talking 
about ? 

Mr. Bennett. The broader question of the relative jurisdictions of 
the State and Federal Government to determine the scope and extent 
of waterways. 

Mr. Cuenowertu. Is that not exactly what we are doing in this 
legislation? ‘That isthe purpose of the legislation, is it not? 

Mr. Bennetr. Only within the framework of the bill itself, which 
has to do with one question, and one question only, the effect of execu- 
tive withdrawals and reservations on appropriation of waterways. 

This bill does not affect navigation servitude, it does not affect proper 
exercise of any of the constitutional powers of the Federal Government. 
It does not attempt to do that. 

Mr. Cuenowetn. What we are trying to do, as I understand the 
legislation, is to make the State secure in its jurisdiction over the 
water within its boundaries. 

Now apparently there seems to be confusion, and the water users 
are in doubt concerning their rights. The are afraid to go ahead with 
their development work not knowing what lies ahead, and that is why 
it is incumbent on Congress to quickly clear up the situation. 

Ithink you will agree with that. 

Mr. Bennett. We do, as you well know. However, the latest and 
most disturbing problem is the problem created by the Pelton Dam 
case. We would like to see legislation in that field without the possi- 
bility of adverse action as a result of the very strongly held views of 
the Department of Defense and the Department of Justice on any 
further extension of the bill beyond the four corners in which we find it. 

Mr. CuenowerH. So far as the State of Colorado is concerned, all 
this does is to confirm the vested rights in the State of Colorado. 
This language would not hurt us in Colorado, would it? 

Mr. Bennerr. I appreciate that, but it is a much broader question, 
and it is one in which the States in the East, as well as the States in the 
West, have an equal interest. 

f this type of legislation is good for Colorado, Wyoming, Utah, and 
other States which have constitutional provisions, then the public 
policy involved would seem to be equally good for the rest. of the States 
of the Union, and as a result we in the Department of the Interior do 
not feel that this type of piecemeal approach, where just those few 
States who have provisions would gain anything, is a desirable thing. 

We certainly feel that the importance of getting a modification or 
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repeal of the Pelton Dam doctrine is so great that it should not be 
jeopardized by bringing another issue into the legislation. 

Mr. Cuenoweru. What would be the harmful or prejudicial effeet 
on the Eastern States if this language were retained in the bill? 

Mr. Bennerr. I see no prejudicial effect, but the public policy in. 
volved is one which certainly is a matter of great interest to the chair. 
man’s State and to the Eastern States, as well as those Western States 
which do not have equivalent constitutional provisions. 

Mr. CuenowerH. Would it take away anything that the Eastern 
States are now enjoying ¢ 

Mr. Bennerr. No. 

Mr. Cuenoweru. Would it give them anything they should not 
have? Iam just curious. I do not quite get the reason for opposing 
this language on the ground the Eastern States are involved. What 
would it do to the Eastern States? 

Mr. Sisk. Would my colleague yield ? 

Mr. CHENOwETH. Yes. 

Mr. Sisx. If I understand, and this is without stating the position 
of the witness in any way, there is specific objection to this grant by 
certain Departments of Government. Basically that is the problem. 

What we are trying to do here is to do that which is noncontrover- 
sial at the moment and leave those things which are controversial toa 
later time. 

Mr. Cuenowetu. I will not proceed further on the subject. 

Mr. Rocers. Actually this bill applies only to public grant States, 
anyway, even with the provision you want to delete. 

Mr. Bennetr. That is right. 

Mr. Rocers. You are thinking about it as a precedent insofar as 
Eastern States are concerned ? 

Mr. Bennetr. That is right. 

Also, I think it is clear that the arguments which would favor the 
adoption of this language would be equally applicable as a matter of 
public policy to all the other States of the Union which do not have 
such language in their constitutions. 

I think that it what it adds up to. If Congress is going to legislate 
in this field, there are good and sound reasons why it should legislate 
across the board rather than picking up a few of the States that 
happen to have the benefit of such provisions. 

Mr. CuenoweTH. You do not feel that the exclusion of this lan- 
guage would weaken our legislation in this bill so far as Western 
States are concerned. You feel the bill is strong enough without this 
language ? 

Mr. Bennetr. I think it is strong enough to materially undo the 
damage done by the Pelton Dam case. I would not care to go beyond 
that point at the moment because our Department is on the record 
for stronger legislation than this in the field of western water rights. 

As I understand it, this committee has gone into the subject of the 
navigation power of the Federal Government rather extensively al- 
ready. It would not be my purpose to repeat any more than I think 
would be necessary the principles that were brought up in that con- 
nection in your previous hearings. 

I would start, however, with a bit of historical reference. The 
doctrine of navigation servitude stems historically, according to the 
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Federal authorities, to an English doctrine that navigable streams 
were under the control of the King for the benefit of his subjects who 
sought to use these streams for navigation purposes. 

There is no reference to navig: ition as such in the Federal Constitu- 
tion. This is a power which the courts have said is a necessary corol- 
lary of the control of the Federal Government over interstate and 
foreign commerce. 

Mr. Rogers. At that particular point, Mr. Bennett, is it not also 
a fact that the courts and tle Federal Departments have more or less 
tried to bring both the interstate commerce clause of the Federal Con- 
stitution and the property ownership provisions of the Constitution 
into one comp act package in order to maintain so-called navigational 
servitude ? 

Mr. Bennett. Yes, that is quite so, Mr. Chairman. I intend to get 
into that in a moment because of its bearing on our reclamation pro- 
gram. 

_ The navigation servitude has been described by the Supreme Court 
on occasion as a dominant servitude which in effect means that it is a 
control which the Federal Government has in connection with naviga- 
tion which can be exercised at any time, and one which is available to 
the Federal Government notwithstanding any prior usage of such 
waters, under State law or otherwise, which might conflict with the 
action of the Federal Government when it decides to move in and to 
make use of the dominant navigation servitude. 

Mr. AsprnaLL. For navigation purposes. 

Mr. Benner. I am afraid, Mr. As pinall, I cannot so qualify it. 

Mr. AsprnaLu. That is all right. The record will show you do not 
qualify it, perhaps. You go even further for other purposes which 
might be attached to the navigability definition, whatever that might 
be. 

Mr. Bennerr. As a matter of fact, I think inet became very clear 
as T result of the decisions in the Vew River and the Red River cases. 

I do not. believe in my own mind that it is necessary to show that 
a Federal project built on a nonnavigable stream which contributes to 
a navigable stream has to be built with the purpose of navigation in 
mind at. all; that we are dealing here with a question of constitutional 
power rather than a question of factual navigation. 

In other words, the fact that the Federal Government could move 
in at any time and build a projeet for navigation purposes, even on a 
nonnavigable stream, appears to carry w ith it as a corollary that the 
Government, having that power which is an all-inclusive power, can 
move in and exercise its navigation servitude for nonnavigation pur- 
poses because of the all-inclusive character of the navigation—— 

Mr. Asprnauy. All we have to do is to point to the desire and the 
request. of the reclamation States for the Government to come in and 
build projects and facilities under this very power. Is that right? 

Mr. Bennett. I think that is right, Mr. Aspinall. 

As you know, with the inception probably of the developments on 
the Lower Colorado River, the Bureau of Reclamation’s program has 
been carried on within the four corners of the reclamation law, 
and the reclamation law has as part of it certain provisions which 
limit rather severely the full effect of this all-inclusive navigation 
power. 
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Mr. Asprnatu. However, you do have to conform to the reclamation 
law. What happened in the areas I speak about is this: They went out 
to this other authority and asked for other developments. 

Mr. Bennett. There has been some of that, as I know very well, 
Mr. Aspinall. 

In Mr. Sisk’s district, Mr. Horne reminds me, we have had several 
examples of that—Pine Flat, Isabella, and several other projects con- 
structed by the Corps of Engineers when for one reason or another 
those who were interested in the projects did not like the terms and 
conditions of the reclamation law. 

However, be that as it may, we have the development of this all- 
inclusive power through Supreme Court decisions which carry very 
important ramifications. 

I should point out first the Chandler-Dunbar case decided in 1913. 
That case appeared to hold that when the Federal Government chooses 
to exercise its navigation power, unlike many of the other constitu- 
tional powers of the Federal Government, it is not necessary for the 
Federal Government to compensate for vested rights to the use of 
running water previously acquired under State law. 

There were certain arguments made that the Chandler-Dunbar case 
was being too broadly construed. 

As a result you had a subsequent test of the doctrine which came to 
a head in United States vy. Twin City Power Company (350 US. 
292), decided in 1956. 

In that case you had a power company owning riparian lands. 
These lands were in States having the riparian water law doctrine to 
which I referred earlier in my testimony. 

The Supreme Court held in that case that when the Federal Govern- 
ment authorized the Federal project and said nothing at all specifi- 
cally about compensation that the right of the company to compensa- 
tion did not include any valuation for its riparian water rights. Its 
only recovery as against the Corps of Engineers was recovery for the 
value of the fast land without reference to any right to the use of the 
water under the State law of Georgia. 

Mr. Rocers. And that in evaluating the land any riparian rights 
could not be considered in determining how much it was worth per 
acre. 

Mr. Bennett. That is right. 

I think it is very important, though, to note that the Supreme Court 
certainly has held in vigorous terms that the Congress can enact 
laws which require the payment of water rights vested under State 
law. That was the net effect in the FPC v. Niagara Mohawk Power 
case (357 U.S. 239), decided in 1954. 

The language in the Federal Power Act speaks of payment for 
watér rights and does not express a purpose to seize, abolish, or elim- 
inate water rights vested under State law without compensation. It 
was so construed in the Viagara Mohawk case. That is, to mean that 
a license under that act must pay for vested water rights recognized 
under State law if he interferes with such rights. 

In connection with the reclamation program, you have a similar—— 

Mr. Rocers. Let me ask this about the Viag-ra Mohawk Power 
case. 

How was that reconciled with the 7 win City case? Was it simply 
on construction of the language? 
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Mr. Bennerr. I would say so. The 7win City case dealt with 
authorized projects of the Corps of Engineers, and there is no such 
statutory provision applicable to the activities of the Corps of Engi- 
neers as you will find in the Federal Power Act. 

The Niagara Mohawk case dealt with the Federal Power Act and 
licensing under that act. 

Mr. Rocrers. What I had in mind was whether or not the courts 
were handling the situation insofar as questions of navigability were 
concerned as related to commerce, that in the 7’win City case I think 
they undoubtedly show it would better the navigability properties of 
the stream, whereas in the Vagara case I was wondering if the primary 

urpose of that might not have been power, whether they made any 
ateeation between those two theories. 

Mr. Bennett. I cannot say conclusively, but it is my recollection 
that in both cases you were dealing with navigable streams. 

I think, furthermore, vou were dealing with a project in the Twin 
City case which had clear navigability purposes. 

Mr. Rogers. You may proceed. 

Mr. CHEenowETH. What was the reasoning of the Supreme Court 
in the 7'win City case? They said they wanted to compensate for 
the land but not the water. Isthat right? 

Mr. Bennetr. Their reasoning stems from the very complete au- 
thority of the United States over navigation as implied from the 
interstate and foreign commerce clause and the Constitution. 

Mr. CuenowetH. The landowner has use of the water ? 

Mr. Bennett. That is right. 

Mr. Cuenowetnu. Having taken the land then there is no land on 
which the water can be used. Is that the theory ? 

Mr. Bennerr. What the Supreme Court said in the 7win City 
case was that no one has a vested property right in navigable waters 
under State law which cannot be completely preempted under appli- 
cable Federal law without compensation under the fifth amendment. 
There is no obligation on the Corps of Engineers to pay for the 
riparian water right. 


Mr. CHENOWETH. Suppose the State doctrine would have been in 
effect ? 

Mr. Bennett. The effect would have been exactly the same. 

Mr. Cuenowetn. You would have to use different reasoning, would 
you not? 


Mr. Bennett. No; not so far as exercise of the navigation power is 
concerned. 

Mr. Cuenowetnu. I will go into that question at another time. 

Mr. Bennett. In connection with this question of compensability 
of water rights, when the navigation servitude is exercised, one has 
toturn to the Gerlach case. 

The Gerlach case in my judgment provides the answer to your ques- 
tion, Mr. Chenoweth. In the Gerlach case, decided in 1950, we were 
dealing with the Central Valley project, a project of the Bureau of 
Reclamation. 

Before we move too far into what the Gerlach case held, I think 
it is important to look at the background of the reclamation law. 








336 FEDERAL-STATE RELATIONS IN WATER RIGHTS 

In his original message to the Congress proposing the Reclamation 
Act of 1902, President Theodore Roosevelt said : 

The distribution of water, the division of the streams among irrigators, should 
be left to the settlers themselves in conformity with State laws and without 
interference with those laws or with vested rights. The policy of the National 
Government should be to aid irrigation in the several States and Territories in 
such manner as will enable the people in the local communities to help themselves, 
and as will stimulate needed reforms in the State laws and regulations goyern- 
ing irrigation. 

Pursuant to that recommendation of President Roosevelt, the Recla- 

mation Act of 1902 has language which, among other things, directs 
the Secretary of the Interior as follows, and I quote from section 8 
of the Reclamation Act of 1902: 
* * * the Secretary of the Interior, in carrying out the provisions of this act, 
shall proceed in conformity with such laws, and nothing herein shall in any way 
affect any right of any State, or of the Federal Government, or of any land- 
owner, appropriator, Or user of water in, to, or from any interstate stream or 
the waters thereof. 

This language, as a matter of practice, has been construed by the 
Bureau of Reclamation from the very beginning as directing the Seere- 
tary to comply procedurally as well as substantively with State water 
laws in the 17 States in which the Bureau of Reclamation operates. 

In the case of the Central Valley project, the authorizing language 
expressly emphasized navigation as one of the purposes of the project. 

The Department of Justice, in the Gerlach case, raised the issue of 
whether, notwithstanding section 8 of the 1902 act, the Government 
in fact had a legal obligation to pay for certain riparian flood rights 
of landowners in the Central Valley area. 

The Supreme Court clearly held in the Gerlach case that the Gov- 
ernment did have to pay for those rights which were admittedly valid 
under California State law. 

The Court said that notwithstanding the scope of the navigation 
power of the Federal Government, the Congress had elected not to 
exercise that power in full, and by section 8 of the 1902 act had, in 
effect, directed the Interior Department to pay for any water rights 
that were interfered with where those rights were recognized under 
State law. 

There you had what the chairman referred to a little while ago as 
an effort to wrap the property clause and the navigation power 
together into one package. Even when both powers are wrapped 
together in one package, that case stands for the proposition that the 
Congress, nevertheless, can choose to exercise the full navigatien 
power on the one hand or some lesser exercise of that power where it 
is in fact used. 

I do not believe, for the purpose of our discussion this morning, 
that any further development on the navigation servitude is called 
for from me. I would judge Mr. Gatchell might have a great deal 
to say about it. I think we would not. 

Mr. Sisk. I was glad you explained the Gerlach case. I have a 
real problem in reconciling the decision of the Court in the 7'rin City 
case as against the Gerlach case. 

I think you explained pretty well the reasons, or possibly the route, 
for the Court making those two decisions. 
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However, it seems to me that in this case that because of two different 
departments of Government being involved that had some bearing. 

Do you agree with that? 

Mr. BENNETT. I think that very well may be the case, Mr. Sisk. 

I think that as a matter of law T would have to s: Ly, however, that 
really those two cases, the Gerlach case and the Twin City case, are 
not in conflict, because in the case of a reclamation project you have 
statutory language governing it, section 8 of the 1902 act. That 
language was the basis on which the Court said that compensation 
must be paid for those prior rights recognized under State law. 

In the case of the corps projects, and this is generally true, there is 
no compar: able legislation dealing with this question of compensability 
for prior vested rights under State law. 

Mr. Cuenowetu. Does that not go back to the question I asked a 
moment ago. If the 7win C ity case involved a reclamation State 
where vested water rights were involved, would the owners have been 
compensated ? 

Mr. Bennett. As I indicated, if it were a Corps of Engineers 
project in the State of California, involving exactly the same facts 
involved in the Gerlach case, I am convinced there would have been 
no obligation to compensate. 

Mr. CuENoweru. Compensation is provided for under the reclama- 
tion laws. 

Mr. Bennetr. That is right. 

Mr. Rogers. Do you have further questions, gentlemen ? 

Mr. Sisk. The only questions I have go back to a discussion on the 
bill held a little bit earlier. 

Mr. Rocers. Are you through, Mr. Bennett ? 

Mr. Bennetr. Yes, indeed, sir. 

Mr. Stsx. I did not want to bring up these questions unless the 
gentleman completed his statement. 
~ Mr. Rocers. He has. 

Mr. Sisk. As I understand it briefly, H.R. 4567 is a reeommenda- 
tion of the Department that the language starting with the words “nor 
shall” on line 7, and the balance of that sentence, shall be stricken. 

Mr. Bennett. That is right. 

Mr. Sisk. There has been some discussion as to the reason for 
striking. 

Due to some of the testimony we had a few days ago on some of the 
wording in section 2, I simply wanted to ask you to comment on this 
if yon would, Mr. Bennett. 

I do not know whether or not you were here, or whether you are 
aware of certain comments by some of the witnesses, but there was 
some considerable exception taken to the language under section 

2(3)(c) wherein, as I recall it, it was stated that if we permitted this 
language to stand we would for the first time in history be indicating 
that the Federal Government did have the right to grar ’ or to hold 
to individuals certain waters. 

Do you agree with that statement? I might have misquoted it, 
and if so the chairman can correct me. There was some discussion 
of it. 

Mr. Bennett. I would say, Mr. Sisk, that I do not agree with that 
objection to subsection 2(3) (c). 
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To begin with, the Desert Land Act itself starts with an unspoken 

premise “that because it owned the Federal lands of the West, that 

together with those lands went control over the use of the w aters that 
flowed under, over, or by those lands. 

Consequently, it seems clear to me, the Federal Government, in 
proper cases, would have the constitutional power to create a vested 
right to the use of water. 

‘Congress gener ally has done nothing in this field except possibly i in 
the instance of the Federal Power Act. I would like to draw your 
attention to the Federal Power Act itself. 

The Federal Power Act allows licenses for the purpose of using 
the waters of the stream for the generation of power. 

Those licenses certainly, so far as Federal law is concerned, cre: te 
vested rights. 

Whether one agrees or disagrees with the interpretation of the 
Federal Power Act in the First Jowa case, or the Pelton case so far 
as it bears on this question, is not of any material difference here, it 
seems to me. 

The point is that if Federal law has created any vested right in a 
Federal power licensee, and I think we must all agree that it does cre- 
ate some kind of a property right, then under the fifth amendment of 
the Constitution I think it is equally clear that by passing a law of 
this kind Congress cannot interfere with that right or jeopardize it 
without compensation, and section (2) (3)¢ is designed purely and 
simply to say that so far as past laws of Congress are concerned, where 
those are properly interpreted as creating a “right to the use of water, 
that those rights shall be recognized and shall not be interfered with 
as a result of the operation of this bill. 

Mr. Sisx. As I understand your interpretation, it agress with that 
of Mr. Morton of the Department of Justice, and I do not disagree 
with that. I merely brought this up because there was considerable 
exception taken to this language by at least one witness I recall, 
and possibly some others. I simply wanted your position and the 
position of the Department of the Interior on it. 

T believe that is all, Mr. Chairman. 

Mr. Rogers. Further questions? 

(No response. ) 

Mr. Rocers. Mr. Bennett, just one thing. In regard to your discus- 
sion with Mr. Sisk, H.R. 4567 does nail down whatever rights were 
obtained under the fact situation involved in the Pelton case but pre- 
vents that same thing from being done in the future. 

Mr. Bennett. That is correct. This language, in my judgment, 
provides that, to the extent the Pelton Dam case recognized a right 
acquired under Federal law by the power company which was in- 
volved there, that right shall not be interfered with without com- 
pensation. 

Mr. Cuenowetu. Up until the time of the Pelton decision there 
was not this uncertainty concerning the right of the States to con- 
trol their own water, was there ? 

Mr. Bennerr. Mr. Chenoweth, I am afraid I could not say that, 
because I would like to direct your attention to the statement Sena- 
tor O’Mahoney submitted for this record, which shows that at least 
as long ago as 1916, people in your State and mine, Colorado, were 
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concerned about trends and tendencies on the part of Federal agen- 
cies to assert rights which would be superior to the rights of the 
States to legislate in this field of water. 

Mr. CuHeNoweETHu. There was no concern of any magnitude before 
the Pelton decision. Frankly, I never heard much about this until 
after the Pelion decision. There was not much publici ity given to any 
intention of the Federal Government to challenge State water rights. 
I have attended many water meetings, and I never even heard the 
matter discussed. 

Mr. Bennetr. I think the National Reclamation Association has 
been adopting resolutions in this field for more than 10 years, but 
I will admit that the initiative and the aggressiveness with which the 
question has been pursued have increased sharply since the Pelton 
Dam case. 

Mr. Cuenowetu. As I recall, the first meeting of the National 
Reclamation Association where this question received any great prom- 
inence was at Lincoln when Senator Barrett presented a statement 
concerning the dangers of the Pelton Dam decision. I cannot recall 
that previously there was any great alarm or anxiety over what the 
Federal Government might do. There might have been a lurking 
doubt and concern somewhere, but certainly nothing which would 
cause any immediate alarm. 

Mr. Bennett. I recall very well, Judge, the storm which began to 
blow with increasing violence when the Federal Government’s posi- 
tion in the Vebraska v. Wyoming case came to public knowledge. This 
reservation doctrine was asserted at that time. In fact, they went 
even further in that case and claimed jurisdiction over all the un- 
appropriated waters in the Western States. 

he Supreme Court did not decide the issue squarely, and that left 
a good deal of uncertainty in the minds of a great many people, even 
back at that time. I think that case was decided in 1945, if I remem- 
ber correctly, and it was about that time that the National Reclama- 
tion Association, as a matter of annual practice, adopted resolutions 
requesting strengthening in the field of the integrity of the State 
water laws. 

Mr. Cuenowetu. I am not familiar with the Nebraska v. Wyoming 
case, but was not the assertion of these rights dicta? This was not 
the main issue. 

Mr. Bennett. As a matter of fact, the Court very clearly reserved 
the question and made it very clear that it was not deciding that 
question. It left a certain amount of uncertainty in a great many 
minds. 

Mr. Cuenowetu. You feel, do you not, Mr. Bennett, that in view 
of all this discussion, speculation, doubt, anxiety, and fear on the 
part of the water people of the West, something has to be done to 
clear it up and should be done immediately, and this bill offers the 
best possibility of bringing about that reassurance which you feel is 
necessary ¢ 

Mr. Bennerr. We feel that way very strongly. 

Mr. Cuenowetu. You have been a very interesting witness and I 
have greatly enjoyed the discussion. Thank you very much. 

Mr. Bennett. Thank you, sir. 
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Mr. Rogers. May the Chair say to the gentleman from Colorado 
that I think our diffic ulty arises from the fact that, in his language, 
the concern over the trend toward Federal encroachment has never 
been of a magnitude comparable to the trend itself, in inland water 
and various other segments of the economy. 

Mr. Sisx. I have ust one comment to make, Mr. Chairman. 

I want to commend Secretary Bennett this morning on what seems 
to me to be a most able statement on this whole question, as clear a 
one as [ have heard before this committee. Although I disagree with 
the gentleman on some legislation from time to time, I certainly do 


want to commend him on a very able and clarifying statement this 
morning. 


Mr. Bennerr. Than! < you, Mr. Sisk. 

Mr. Cuenowetu. That is always the type of statement we can 
expect from Mr. Bennett when he appears before this committee. We 
are never disappointed. 

Mr. Rogers. Mr. Bennett and Mr. Horne, the subcommittee will 
stand adjourned and resume its sitting at 2:30 this afternoon. 

(W hereupon, at 11:50 a.m., the subcommittee adjourned, to recon- 
vene at 2:30 p.m., of the same day.) 


AFTERNOON SESSION 


Mr. Rocers. The subcommittee will come to order for further con- 
sideration of business pending before it. Our next witness is the Hon- 
orable Willard W. Gatchell, general counsel for the Federal Power 
Commission. 

Mr. Gatchell, it is nice to have you here and any assistants you may 
have, you may proceed with their aid. 


STATEMENT OF WILLARD W. GATCHELL, GENERAL COUNSEL; AC- 
COMPANIED BY JOHN C. MASON, DEPUTY GENERAL COUNSEL, 
FEDERAL POWER COMMISSION 


Mr. Garcuetit. Thank you, Mr. Chairman. With me is John C. 
Mason, our deputy general counsel, because Mr. Mason has been in so 
many of these cases ‘before the Federal Power Commission. 

Mr. Chairman, I do not know just where to start after listening to 
that excellent presentation by Under Secretary Bennett this morning. 
I thought he really covered the situation from the viewpoint of the 
Department of the Interior with clarity. It was a very scholarly and 
skillful presentation. The fact that I happen to differ with him on 
some details I am sure will be understandable because this is a field 
in which there are differences of opinion. 

I notice the committee has a number of bills relating to this matter 
of water rights. The bills approach the problem of ‘different view- 
points w ith different methods of treatment. I think it is understand- 
able why there are differences because you are dealing with some 
rather fundamental questions, you are dealing with things that are not 
all black or all white but are in shades of grayness which call for the 
utmost consideration on the part of this committee as to just what 
shall be done. 
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I am unable to agree with Congressman Chenoweth’s statement 
this morning that by passing any one of these bills you will resolve all 
your problems because I do not think you will by any means. I 
think whatever bill 7 adopt, if any, or if you adopt none, you will 
still have problems. I do not ane the present problems are as se- 
rious as they have been pictured. I do not think they are a matter of 
recent origin nor that they derive altogether from the Pelton decision. 

I would like to clear up some impressions which I have gained be- 
cause it will give you a better understanding of the position that the 
Federal Power Commission has pramnnes on these bills. We have re- 
ported on the bill by Mr. Budge, H.R. 1234; the bill by Mr. Thomson of 
Wyoming, H.R. 2363; and then C hciemse Aspinall’s bill, H.R. 4567; 
na the bill, Mr. Chairman. which you introduced, H.R. 5555, the 
one you introduced by request. I presume the Power Commission’s 
reports are already a part of this record, are they ? 

Mr. Rocers. They are. 

Mr. Garcnett. Having been with the Federal Power Commission 
since 1931, I have watched the development of this waterpower legisla- 
tion with more than just an academic interest. It means a great deal 
tous. You will notice that the Federal Power Commission has lim- 
ited its reports on all these bills in a very direct manner. We are not 
under the executive department, we are not subject to the Attorney 
General, we are not subject to the Secretary of the Interior or the 
Secretary of the Army. All of those gentlemen are entitled to their 
views. I am sure their views were considered by the Federal Power 
Commission, but it has given to you its considered judgment as to 
what should be done in this field of water power legislation. 

The reports of the Commission stress the philosophy of the Federal 
Power Act, licensing provisions of that act. I will not read those 
reports iy will refer, if I may, to a part of the Commission’s report 
on H.R. 4567, because I think with an understanding of the limita- 
tions in the Commission’s report you will see why it is that we are 
confining our interest not to military or naval installations and not to 
what the Bureau of Reclamation m: iy do, but confining it to what may 
be done under the Federal Power Act. 

It is because of a very real fear, one which I think has solid sub- 
stance, that the Commission calls to your attention the necessity for 
consideration of this licensing function, which has been on the books 
since 1920, so that you will not unknowingly decide to change that 
basic philosophy. 

Mr. Rocers. Will vou excuse me aminute. Yousaid not change that 
basic philosophy. You mean of the right of the Federal Power Com- 
mission to grant a license? 

Mr. Gatcuets. Yes, sir. 

Mr. Rocers. That is, to grant a license, as such, that is superior to 
any other license that might be required under differing circumstances / 

Mr. Gatcuety. Yes, sir. 

Mr. Rocers. On the question of basic philosophy—that is the thing, 
of course, I have been disturbed about for a long time—is your basic 
philosophy insofar as the right of the Federal Power Commission to 
grant a license is concerned based upon the commerce clause of the 
Constitution ? 

Mr. Gatcone i. It is based both upon the commerce clause and the 
property clause of the Constitution. 
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Mr. Rogers. That is the point. The next question is this. Is that 
hilosophy based also upon the fact that there must be navigation 
involved in this constitutional power that is derived from the com- 
merce clause or do you take the position that that commerce clanse 
extends to and includes the power facility in addition to the naviga- 
tional servitude theory ? 

Mr. Gatcue.ti, The answer to your question is “No,” but I cannot 
leave it that abruptly because it does require an explanation as to why 
not. 

Mr. Rogers. That is what I want the record to show. 

Mr. Gatcuety. I had hoped to develop this, if I may, in this ste 
because I think this is fundamental to an understanding of why these 
other departments are proposing what they do and why the Power 
Commission is suggesting for your consideration the licensing control 
which is given in the Power Act. 

I take first the question of jurisdiction because I hope in the course 
of my discussion to refer to some of the cases Mr. Bennett referred to 
and some of the members of your committee referred to this morning, 
and to show you how my analysis differs slightly from his, but the 
implications of those decisions I think are most important and most 
significant. 

I first take up the jurisdiction under the commerce clause because 
that is the first jurisdiction conferred upon the Federal Power Com- 
mission and it is “for the development, transmission, and utilization of 
power across, along, from, or in any of the streams or other bodies 
of water over which Congress has jurisdiction under its authority to 
regulate commerce with foreign nations and among the several States.” 

That jurisdiction originally was for the issuance of licenses for 
projects which were located on navigable waters of the United States, 
In 1935 when the Federal Water Power Act was amended and became 
part I of the present Power Act, this clause I have just read to you 
from the statute was inserted in lieu of the clause, “navigable waters 
of the United States.” 

The reason for that was that under section 23 of the Power Act 
Congress does not limit the licensing jurisdiction to navigable waters 
but extends it to those projects located on nonnavigable waters which 
affect lower navigable capacity. 

So in the jurisdictional authority under the commerce clause, they 
extend the authority to those waters over which Congress has jurisdic- 
tion under the commerce clause. That is as broad as the jurisdiction 
of Congress under the commerce clause. 

Mr. Rocers. Is it your position that because of the so-called navi- 
gational servitude created by the commerce clause that the Federal 
Government actually owns the water in those streams? 

Mr. Garcnett. No, Mr. Chairman, I do not myself attribute to 
Congress the ownership of the water. I think when you are speak- 
ing of ownership, you are using that in a legal sense which does not 
have applicability here. In the Chandler-Dunbar case, which dealt 
with the navigable St. Marys River, the United States through the 
Secretary of War had authorized diversion of some water up there 
around the navigation dam, and the Chandler-Dunbar Co. had been 
generating power for some time under this permission granted by the 
Secretary of War. 
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The Chandler-Dunbar project happened to be in the way when 
Congress passed the law saying that the entire flow of the St. Marys 
River was required for navigation. The Chandler-Dunbar Co. said 
it was entitled to something for the waterpower use which it was 
lawfully making up to that time. The Supreme Court said that it 
wasnot. You will find that decision reported in 229 U.S. 53. 

Mr. Rocers. The point I was making is this. Of course, I under- 
stand, we will say, de jure ownership would be not so simply because 
when you speak of the servitude of one estate or one interest in prop- 
erty as compared to another, you assume ownership in someone else, 
actual legal ownership, in order to create the servitude. 

My point is this. Is it the position of the Federal Power Commis- 
sion that this navigational servitude under the commerce clause is of 
such magnitude that it actually could constitute de facto ownership 
and does constitute de facto ownership ? 

Mr. Garcuenu. I am sure we are speaking of the same thing, Mr. 
Chairman, but I just do not like to use the word “ownership” in this 
connection. I have a very good reason for that. 

Mr. Rogers. You go ahead. 

Mr. Gatcueti. I am glad to have your question because it brings 
out the point which I think is very important for your consideration. 
The power company, the Chandler-Dunbar Water Power Co., had 
claimed an owership up there in the St. Marys River, and the Su- 
preme Court said, “The flow of the stream of a navigable river is in 
no sense private property and there is no room for judicial review at 
the instance of a private owner of the banks of the stream of a deter- 
mination of Congress that such flow is needed for the improvement of 
navigation.” 

There were two significant statements in that one sentence: First, 
that there was no private ownership in the navigable water and, 
secondly, that Congress, not the courts, can say whether or not an 
obstruction can go in and whether or not in fact a river is navigable. 

That is because Congress is given a constitutional power over com- 
merce and that constitutional power over commerce can neither be 
surrendered nor abrogated by Congress, except that Congress can say 
it will not in this instance exert its power. 

Mr. Rocers. Was that in the St. Afarys case that they said there was 
not any private ownership ? 

Mr. Gatcueni. The Chandler-Dunbar Water Power Co., which 
dealt with the St. Marys River. 

Mr. Rocrrs. The thing that has been difficult for me to understand 
is how you can have a servitude without having an ownership some- 
where. In other words, you have to start from the premise of owner- 
ership before you need to talk about servitude. 

Mr. Garcuevt. I think you are confusing things which are very 
closely related but which, nevertheless, are distinguishable. I do not 
regard ownership as being particularly important here because you 
are dealing with the authority of Congress under the commerce clause 
of the Constitution. 

In controlling a navigable stream as a highway of commerce, Con- 
gress can control that stream in the manner that Congress says and 


that is the significance of the second part of that quotation from the 
Chandler-Dunbar case that I read. 
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Whatever Congress says under the commerce clause as to what it 
wants to do, it can do, within certain limitations and the power is 
pretty nearly unfettered as to whether or not it wants to control this 
stream or that stream. 

Mr. Rogers. What are the limitations ? 

Mr. GarcHe.L, The limitations are just these: I do not think Con- 
gress can surrender its constitutional power over commerce and 
strangely enough, I get an impression that the Reclamation Act wag 
not as clear when it was first passed as some of the people now assume 
that it is. 

As a matter of fact, if you will take a look at the U.S. v. Gerlach 
Livestock Company (339 U.S. 725), you have an illustration of where 
they have gradually developed over the years an administrative inter- 
pretation of the Reclamation Act of 1902 2, and Congress has said, 
“That is a correct interpretation,” and finally the Supreme Court 
comes along and says, “We agree. That is a correct interpretation,” 

Let me read to you what the Supr eme Court said. 

Even if it be assumed that the Friant Dam bears some relation to control of 
navigation, nevertheless, Congress elected to treat it as a reclamation project, to 
recognize any State-created rights and to take them under its power of eminent 
domain and the provisions of the Reclamation Act. 43 U.S.C. 371, et cetera, 
providing for reimbursement are applicable to these claims. 

You remember in that case Congress had said that the Friant Dam 

ras for navigation as well as for reclamation and the United States 
Sialenitesi upon this claim by Congress that it was for navigation 
but also in the act authorizing the Friant Dam, ¢ ‘ongress had provided 
that it should be for reclamation and it was because C ongress had 
asserted this reclamation purpose that they were held to have there 
some water rights that should be rec ognized. Here is what the Court 
says: 

We are advised by the Government that at least throughout administration of 
California reclamation projects it has been the consistent practice of the Bureau 
of Reclamation to respect such property rights. Such has specifically been the 
Bureau's practice in connection with the Friant project and this has been reported 
to Congress, which has responded some nine times in the past 12 years to 
requests for appropriations to meet such expenses. 

We think this amounts, not to authorizations and declarations creating causes 
of action against the United States, but to awareness and approval of adminis- 
trative construction. 

We think it clear that throughout the conception, enactment, and subsequent 
administration of the plan, Congress has recognized the property status of water 
rights vested under California law. 

Those water rights were water rights having to do with navigable 
streams and yet Congress was held to have said that it would recognize 
rights which had been conferred under State laws. For myself, I 
think that was the soundest approach which Congress could have made 
to the development of the water resources in the West and it is one 
which is inherent in the philosophy of the Federal Power Act. 

Congress provided in the Federal Power Act, and I am reading from 
section 27, that— 


Nothing herein contained shall be construed as affecting or intending to affect or 
in any way to interfere with the laws of the respective States relating to the 
control, appropriation, use, or distribution of water used in irrigation, or for 
municipal or other uses or any vested right acquired therein. 
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Whether that was in the statute or not, I doubt that Congress would 
have a right to interfere with vested rights in water power without 
the payment of just compensation. I think it is much better that 
Congress put section 27 into the Power Act because that removes any 
question, and we have had no questions. In the case of powerplants 
that have been constructed under our statute by States and munici- 
palities and cooperatives and by privately owned power companies and 
the industrial concerns, they have all had to pay for vested water 
rights. 

‘Mr. Rocers. Do you think the decision in the 7 rin City case was in 
error, then ¢ 

Mr. GATCHELL. I do not. 

In the 7'win City case they had not developed any power at the site 
of the Clark Hill project and the company that owned those lands for 
some years claimed a waterpower right which had not been vested, 
which had not been put to use and which was merely a claim. 

Mr. Rogers. You mean not been vested because it had not been put 
to use? 

Mr. GatcHeny. Yes, sir. 

Mr. Rocers. In other words, they owned the right ? 

Mr. Garcneit. They owned the fast land on both sides and the 
fourth circuit said that the question was “whether just compensation 
which the United States must pay by force of the fifth amendment 
includes the value of the land as a site for hydroelectric power opera- 
tions.” 

The fourth circuit said that it did, but the Supreme Court said that 
it did not. 

Mr. Rogers. Didn't the Supreme Court base their decision on the 
question of dominant servitude, though ? 

Mr. GarcuHe.u. Lam dealing so far with just the commerce clause. I 
will get over later to the property clause of the Constitution. 

Mr. Roeers. I am thinking about the commerce clause. 

Mr. GatcueL.. I know you are, Mr. Chairman, but I just want to 
emphasize that, because that is very important up to this time. 

The Court, in this 7 win City case, discusses the interest of the 
United States in the flow of a navigable stream, which it said originates 
inthe commerce clause. 

That clause speaks in terms of power, not property. That is why 
Iam unwilling to go along with this assumption of ownership. 

Mr. Rocers. I understand that. 

Mr. GarcHe.. (reading) : 

But the power is a dominant one which can be asserted to the exclusion of 
any competing or conflicting one. 

The power is a privilege which we have called a dominant servitude— 
the language which you use, and it refers to United States against 
Commodore Park and this Viagara Mohawk case which was referred 
to, here this morning. 

It refers to this as a superior navigation easement in U.S. v. 
Gerlach Livestock Co. The legislative history and construction of 
particular enactments may lead to the conclusion that Congress exer- 
eised less than its constitutional power, fell short of appropriating 
the flow of the river to the public domain and provided that private 
rights existing under State law should be compensable or otherwise 
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recognized. Such were U.S. v. Gerlach Livestock Co., supra, and 
Federal Power Commission against Niagara Mohawk. 

In other words, Congress has not in the Niagara Mohawk situation 
asserted full control as it did in Chandler-Dunbar and said all contro] 
of navigable waters and those streams which contribute to navigabil- 
ity are hereby reserved from any appropriation. Congress has not 
said that. It has left to the States, the full right to permit the acqui- 
sition of water rights in these streams, absent the assertion of a Fed- 
eral power and once a license has been given, then you get down to 
what happens in connection with those. 

Mr. Rogers. You think that in the 7’win City case that if they had 
constructed the powerplant or commenced to construct the powerplant 
to use that flow of that water that you would have had a different 
decision ? 

Mr. Garcuetu. I think, Mr. Chairman, that is what they said in the 
Niagara Mohawk case. I have argued so many of these cases myself 
in court that I have a little familiarity with them that goes back a 
long way, but in the Viagara Mohawk case we thought that the com- 
pany actually could not acquire in the Niagara River, which is a 
navigable water of the United States, a vested right to the waterpower, 

It could have vested rights to water use under State law where 
the State law gave those rights but the Supreme Court said that the 
question there was whether the Power Act— 
has abolished private property rights existing under State law to use waters 
of a navigable stream for power purposes. 

They had actually been using the water since before 1921 when 
the Commission’s license was issued, and it was because of that prior 
use and the fact that they had developed the water for water power 
that it seems to me that the Court there held that payment should be 
made for those water rights which were taken. 

I want to call your attention to the fact this was a 4-to-3 decision 
by the Supreme Court; so, it really was not a very clear-cut issue or 
decision. It was one as to which there was some doubt on the Court 
or you would not have had three out of the seven judges who decided 
it dissenting in that case. 

Mr. Rocers. Mr. Gatchell, I know you understand this because you 
have had so much experience. Is it not the generally accepted 
doctrine of the severability from the mineral estate of the surface 
estate insofar as privately owned lands are concerned? We speak 
of the surface estate being servient to the mineral estate, to the extent 
that its use is necessary to produce the mineral estate, to get to the 
mineral estate. 

The rule that is being applied insofar as the servitude with which 
navigable rivers is depressed on behalf of the Federal Government 
is different from that, then, is it not ? 

Mr. Gatcuety. Yes, sir. In Texas your oil leases and those rights 
as to the minerals within land, are entirely severable from your sur- 
face rights and you have quite a business down there in gas and oil 
leases that is entirely separate, and I think is subject to different gov- 
ernmental rules. 

Mr. Rocers. No. I am talking about the basic legal theory of the 
serviency of one State to another. Are we getting clear away from 
that in this Federal approach ? 
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Mr. GatcHet.. I have difficulty in dealing with your question in 
this because it harks back to a phase of it that I think causes confusion 
rather than clearing up an issue, and that is a property right. If I 
may deal with property rights as such, I would like to go back to the 
jurisdiction of the Federal Power Commission because right after 
the clause in section 4(e) that I have already quoted to you as to 
authority over streams over which Congress has jurisdiction under 
the commerce clause there is this clause. 

Mr. Rogers. Let me ask this before we get to the power. Prior to 
the Power Act, who in your opinion owned the waters in the navigable 
streams ? 

Mr. Garcueti. The ownership of water seems to me to be an ephem- 
eral thing. I do not know who can own running water. Who can 
use running water is a different thing. Nobody really owns water. 
You cannot put it in your safe deposit box. You cannot lock it in 
your desk. You have to use it, and water is really the property of 
the people. It is the property of the people and has always been 
regarded in our constitutional history, and as a matter of fact, was 
regarded as such in very vigorous veto messages of Roosevelt and 
Taft that led up to this act. 

Mr. Rocers. Who owns the land underneath the stream ? 

Mr. GatcHe.i. That is a separate thing entirely. Under our con- 
stitutional theory the States owned the beds of the navigable waters 
and the United States has a servitude over it. The Blue Point Oyster 
case is a case in point. Some oyster beds out in Long Island Bay were 
taken over. They dredged the channel right through these valuable 
oyster beds and yet because that was done for a navigation purpose, 
the United States was not required to make any compensation for it. 

Mr. Rogers. Is it your opinion that the State owns that bed under- 
neath that river, on public lands? 

Mr. Garcue.t. On publiclands? How could it? 

Mr. Rocers. I do not know. I am asking, is it your opinion that the 
State does or who does? That is what I want to find out. 

Mr. Gatcuetu. If the United States owns the fast lands along the 
bank, it would seem to me that the United States would have to own 
the lands that are under the bed of the stream. I cannot see there 
could be anything else on something of that kind. 

Congress at that stage has not surrendered to the States the bed of 
the stream and if oil should be discovered under the bed of the stream 
it would seem to me to belong to the United States. 

Mr. Rocers. Under the bed of the stream ? 

Mr. GatcHeELu. Yes, sir. 

Mr. Rocers. Then you are applying a different rule to that than you 
are to private ownership, where a man owned both sides of a river. 
The State will take the oi] under the stream bed ; will it not ? 

Mr. Gatcuety. But why is that, Congressman? The reason is a 
very simple elementary reason. Congress has not in those lands which 
it owns, surrendered to the States its right to those lands. It has a 
proprietary property interest in those lands which it can give up; the 
sovereign regulatory power which it has over the streams, the com- 
merce power, is a separate thing. Once Congress says to a State, “You 
may have these lands,” the State can dispose of those lands as its law 
provides and if it wants to retain title to the bed of a navigable stream 
the State could do so. 
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Mr. Rogers. What would be your conclusion with regard to the 
Pelton Dam case? Suppose you wanted to drill for oil underneath that 
river bed ? 

Mr. Gatcue.t. The Pelton Dam case was narrowed by us intention- 
ally. We had had a number of cases that had come up dealing with 
the commerce power of the Commission. None of them had dealt with 
the property clause of the Constitution nor the right of the Federal 
Power Commission to issue a license under the property clause and 
that is why I was coming right to that, because it is in answer to your 
question. 

Mr. Rocers. Mr. Gatchell, on the Pe/ton Dam case, the lands on both 
sides of the stream were owned by the Federal Government. Had 
those lands ever been in private ownership ? 

Mr. GatcueLyi. No, sir. Well, on one side they were held in trust 
for the Indians but no private ownership had ever been in any of those 
lands on either side. 

Mr. Rogers. Then the Federal Government had continuously owned 
that so it could claim it. Suppose those had been in private ownership! 

Mr. Garcrei.. In private ownership ? 

Mr. Rocrrs. Where they had been in private ownership once before, 
Then is the Government in position to say, “At that time because we 
bought this land on both sides we also got the stream bed along 
with it?” 

Mr. Gatcnety. Mr, Chairman, I am not a constitutional lawyer. 
There are many things that I confess I do not know. That is one of 
them. I have studied that problem and I do not know what the 
answer to that question is nor do I think that the answer has ever 
been stated in clear language. 

I am dealing with a situation as far as I think the law has gone. I 
hope in the course of my remarks to give you my thoughts as to what 
might ultimately be found in the very situation that you mention, but 
if I may, I have to develop it this way because I think I can only do it 
in that manner. 

In section 4(e) it says that we issue these licenses for streams under 
the commerce power or it says “Upon any part of the public lands 
and reservations of the United States.” 

This property clause jurisdiction is different in that dealing with the 
property of the United States, it seems to me that the Commission was 
getting right up to this question that you put to me—who owns the 
waters / 

The First Jowa case had dealt with navigable streams. The Cedar 
River was navigable in Iowa and they proposed to divert that river 
over to the Mississippi instead of letting it flow down into the Iowa, 
in which it would discharge normally and then ultimately reach the 
Mississippi and it was this diversion across a little neck of land that 
permitted a drop of about 100 feet and would make the generation of 
power possible. 

There was no contention of nonnavigability. It was a clear case 
of navigable streams on both sides, the Cedar and the Mississippi, and 
the Court there dealt with the right of a State to prohibit by special 
statute, as they had done, the diversion of any water from one water- 
shed to another and that. statute was passed by Iowa for the express 
purpose of dealing with this situation, which was not new in Iowa. 
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Mr. Rocers. On what did the Court base their holding that the 
State statute concerning this diversion could not be dealt with ? 

Mr. Gatcuetyt. The Court says that in the Power Act there is a 
separation of those subjects which remain under the jurisdiction of the 
States from those subjects which the Constitution delegates to the 
United States and over which Congress vests the Federal Power Com- 
mission with authority to act. 

The Federal Power Commission had refused to issue the license, 
although it said the project from the then record seemed to be a project 
best adapted to a comprehensive plan and otherwise met the test of 
the act. It refused to entertain the application because the applicant 
had not complied with this section of the act, section 9(b) : 

That each applicant for a license hereunder shall submit to the Commission 
satisfactory evidence that the applicant has complied with the requirements of 
the laws of the State or States within which the proposed project is to be 
located with respect to bed and banks and to the appropriation, diversion, and 
use of water for power purposes and with respect to the right to engage in the 
pusiness of redeveloping, transmitting, and distributing power, and in any 
other business necessary to effect the purposes of a license under this Act. 

We said, “You cannot submit such evidence. The State has a law 
which prevents the diversion of water and therefore you cannot get 
permission from the State and we will not entertain your application 
for a license.” 

The Supreme Court said we were wrong. There can be only one 
regulation of a particular stream and this act by the State of Iowa 
was in direct contradiction to the Federal Power Act insofar as the 
damming and diversion of the Cedar River was concerned. The Court 
said that if the Federal Power Act applies, a State act cannot be in der- 
ogation of that Federal act. There cannot be dual authority. There 
isno room in the constitutional arrangements that have been provided 
by Congress for dual sovereignty in this matter. 

Mr. Rocers. That is the point. As far as the Federal Power Act 
is concerned, I can see how the Court could hold that to use every 
effort possible to comply with State law would be acceptable if the 
State law were such that you just could not possibly comply with it, 
but the point in my inquiry is this: On what constitutional basis 
did the Supreme Court base their holding that that State law was 
invalid? Was it on the theory that it had interfered with commerce 
or on the theory that there was a property interest vested in the United 
States ? 

Mr. Gatcuety. That is right. It predicated it solely on the com- 
merce power of the United States and said that Congress having 
exerted that commerce power under the Federal Power Act that a 
State law could not supersede the Federal Power Act but that the 
Federal Power Commission had a right to issue a license, notwith- 
standing a State law which would otherwise prevent the construction 
of the project applied for. 

Mr. Rocers. Mr. Gatchell, in that particular use, speaking of com- 
merce, did the Supreme Court talk of navigation in that decision or 
in that opinion? Did they talk of navigation as being synonymous 
with commerce or were they taking the position that the development 
of these streams for power purposes involved commerce also? 
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Mr. GatcHeuy. I do not believe that there is any case where the 
Supreme Court has held that the development of a streain for power 
of itself constitutes commerce. It is true that in most of these laroe 

rojects, hydroelectric projects, the power may be taken across State 
Fines and Congress might thereby reach back and try to secure juris- 
diction over the dam. I am not sure that Congress has not done that 
in the Power Act. But it never asserted that as the basis of jurisdic. 
tion nor did it in the First Jowa case use the electric power, the energy, 
as the basis of jurisdiction. 

As a matter of fact, Mr. Chairman, in the Ashwander case, the 
Tennessee Valley Authority was trying to take over the transmission 
lines of the Alabama Power Co. The Muscle Shoals project, as you 
know, had been used for war purposes for the production of nitrate, 
so that there was some question in there of war power but the Supreme 
Court said that Congress had a right to develop the navigable Ten- 
nessee River at Muscle Shoals and in the development of that river for 
navigation it could, as a byproduct, generate electric power and sel] 
that electric power as it could sell any other property of the United 
States. But the electric power did not become the property of the 
United States until the water had been used and electricity generated 
and the Court did not there hinge the jurisdiction over the Muscle 
Shoals project at all upon the generation of power, but upon the im- 
provement of the stream for flood control and navigation. (Ash- 
wander v. Tennessee Valley Authority, 297 U.S. 228.) 

That was commerce power alone. 

Mr. Rogers. The flood control, of course, has to be tied into the navi- 
gation. It comes within the commerce clause. 

Mr. GarcHeu. It certainly does, Mr. Chairman. One of the diff- 
culties that you face in this legislation is that, more and more, Con- 
gress has been reaching into the headwaters and going into the non- 
navigable sections of these rivers and constructing flood control proj- 
ects. In doing so, you have time after time created very valuable 
water power sites there, where they are using the water for the gen- 
eration of power as well as using the projects for flood control. That 
is particularly true in the Columbia River system, in project after 
project. The Grand Coulee is a flood control project as well as a 
navigation and power project. There are many others. Your Hw- 
gry Horse serves as a flood control project but it is reaching up into 
the headwaters. 

In that connection, I would like to disabuse your mind of one thing 
which I sort of got an impression of this morning. Not all streams 
in the United States are navigable waters by any means. Under any 
definition that I know of, they are not. Asa matter of fact, section 
23 of the Federal Power Act requires a company, if it proposes to 
construct power facilities on a nonnavigable tributary to file a declara- 
tion of its intention to do so with the Federal Power Commission and 
the Commission then makes an examination to determine whether 

there will in actual operation be an effect. upon the interests of inter- 
state or foreign commerce. 

That means will the stream down below be affected in such a way 
that the navigable depths will be affected. 

In 64 percent of the cases before the Federal Power Commission 
arising under that section we have found no jurisdiction, which means 
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that the project did not affect navigable capacity and the stream was 
not navigable. 

I think that should demonstrate to you 

Mr. Rogers. Have any of those cases gone to the Supreme Court? 

Mr. Gatcue... No, sir. They haven’t gone because the companies 
come in saying to us, “Do you have ienialinhien ?” and we say “No.” 
They certainly are not going to challenge us and take us into court. 
Where they take us into court is where we say we do have jurisdiction 
and we impose our strict conditions upon them and they do not like 
us. One of the reasons I am not afraid of power companies is that we 
have been in court so many times with them and so far we have not 
lost any of these jurisdictional cases. 

Mr. Rocers. What you mean is, when they apply or come in and ask 
you if you have got jurisdiction, the Federal Power Commission says, 
“We do not have jurisdiction,” so the power company says, “OK, we 
will go back to the State and get it.” Now, the difference there is 
this: That the Supreme Court has, in my opinion, defined what is a 
navigable stream on the one hand and the Federal Power Commission 
has defined what is a navigable stream on the other, and I believe the 
Supreme Court is going to prevail if we ever get into a conflict with 
that situation. 

Mr. GatcHei. First, Mr. Chairman, there are two answers to that 
where I think you are in error. 

I think you have misunderstood what is here. . First, the company 
goes to the State because when the Commission disclaims jurisdiction, 
section 23 contains this sentence : 





If the Commission shall not so find and if no public lands or reservations are 
affected, permission is hereby granted to construct such dam or other project 
works in such stream upon compliance with State laws. 


That sentence is necessary, not because of the particular project 
but because of the stream. The stream may be one subject to federal 
jurisdiction, but the project located on that stream may be so insig- 
nificant that it cannot affect lower navigable capacity and therefore 
Congress has not asserted its full jurisdiction and our determination 
of no jurisdiction says that Congress has given its permission for the 
company there to go and get the full authority from the State. 

Mr. Rogers. Mr. Gatchell, you are exactly right. You are the Su- 
preme Court insofar as section 23 is concerned on this. 

Mr. GaTcHELL. Yes, sir. 

Mr. Rocers. But you are talking primarily of, and that act has to 
do with, power projects. 

Suppose you run into a situation where the Federal Government 
wants to use the water for something else? There are other questions 
involved. 

Mr. Garcuety. Yes, sir. The other point you raised was that the 
Supreme Court has defined navigable waters in a different way. I 
want to suggest to you that in 1920 Congress included in the Federal 
Water Power Act this definition of navigable waters, and I am quot- 
ing from section 3, paragraph (a) : 


“Navigable” waters means those parts of streams or other bodies of water over 
which Congress has jurisdiction under its authority to regulate commerce with 
foreign nations and among the several States, and which either in their natural 
or improved condition, notwithstanding interruptions between the navigable 
parts of such streams or waters by falls, shallows, or rapids, compelling land 
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carriage, are used or suitable for use for the transportation of persons or prop- 
erty in interstate or foreign commerce, including therein all such interrrupting 
falls, shallows, or rapids, together with such other parts of streams as shall have 
been authorized by Congress for improvement by the United States or shall have 
been recommended to Congress for such improvement after investigation under 
its authority. 

Mr. Rocrers. That isin the Federal Power Act ? 

Mr. Gatcueti. Yes, but that was passed by Congress. That is 
broader than any judicial decision that had been handed down up to 
that time. It was broader than the decision in the Daniel Ball case 
(20 Wall. 430), which dealt with the Grand River out in Michigan 
and the Montello case (10 Wall. 557), which first established Federal 
jurisdiction over navigable streams, but when the Court came to the 
New River case, the implications in the definition by Congress of 
navigable waters became very important. 

I went down the New River. I had just been married and had 
been back a week and the Commission sent me down there to see if we 
could get some witnesses. There had been quite an agitation for years 
before that. This was 1931. There was quite an agitation that 
“The Federal Power Commission does not have jurisdiction over New 
River. Anybody can see that.” 

I went down there and I found man after man who had navigated 
on the New River from Radford down into West Virginia. Well, in- 
terstate commerce to me means taking boats or other means of trans- 
portation on down the stream from one State to another, and so when 
I came back the Commission said it was going ahead with the case 
and decide on the basis of the evidence. So they hada hearing. We 
finally had to go to the U.S. district court. The case was back and 
forth in court for a long time. It actually took 15 years before it was 
finally settled. But we went to the district court and the district 
court said that evidence of navigation was not significant and it threw 
the Commission right out. So did the Court of Appeals for the 
Fourth Circuit, but the Supreme Court took the evidence of naviea- 
tion, which was referred to in the dissenting opinion by Judge Parker 
of the Fourth Circuit. I took that evidence and analyzed that evi- 
dence in the decision in the Appalachian case. That is reported at 
311 U.S. 377, and the Supreme Court there very definitely deals with 
the definition that is in the Federal Power Act. I have been in so 
many of these navigation cases and I give you my word I do not 
think that the Court. has deviated one whit from its interpretation of 
what. constitutes navigability over the years. 

Mr. Roerrs. Do you not think that the Court in the Appalachian 
case opened the door to where they could go beyond the theory laid 
down, or the definition laid down by Congress in the Power Act, in- 
tended to apply to situations developing under that act, but the Su- 
preme Court opened the door to where they could extend this navi- 
gable stream theory to any little creek or runlet that they want to? 

Mr. Gatrcnet.. Answering that question and dealing with that as- 
pect of it, that fear arises, Mr. Chairman, from this language of 
the Supreme Court, and I am reading from page 417 of the Supreme 
Court decision : 


Effect of improvability. Respondent denied the practicability of artificial 
means to bring about the navigability of the New River and the effectiveness of 
any improvement to make the river a navigable water of the United States. 
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You see, the New River is one of these mountainous streams, and 
while at Radford there was quite a long natural pool, and that is now 
flooded out by the very fine dam that was put in there by the Ap- 
palachian Power Co. Down below that there is a series of rapids and 
these rapids were pretty bad; they had trouble getting their boats 
over, there is no question about it, and no boat of any size went back 
up the stream carrying any appreciable amount of commerce, but 
many of them did go downstream over these rapids. 

Rapids are eliminated by navigation improvements and when 
Elihu Root was in the Senate from Connecticut, he said that the prin- 
ciples which had been stated by Theodore Roosevelt for the improve- 
ment of streams were sound principles, for by those very power 
improvements, the navigation of the Connecticut River, he said, could 
be extended upstream through the construction of powerplants. It 
is by extending improvements upstream through the construction of 
powerplants that 1 think the economy of this country is helped and 
one of the satisfactions—we do not have many, but one of the satisfac- 
tions which I get from working for the Power Commission is that we 
have been able to assist in some of this constructive work, where the 
waterpower available has paid for those things which are of benefit to 
the public generally, and on which Congress does not require reim- 
bursement when it spends money, and I mean navigation and flood 
control. By power you have been able to extend, up and up streams, 
the economy of the stream, and the efficiency and usefulness of the 
stream for many purposes. That goes out in the West for irrigation 
as well, 

I am not one of those who says that the Supreme Court has opened 
the way to unlimited Federal jurisdiction over the streams. I do not 
think that is so and I have been in these cases where I have been up 
against the proposition as to how far up we thought we could go. 
Many times I have recommended to the Commission that it should 
not take jurisdiction because I did not think it was in the public in- 
terest to do so and just as many times the Commission has gone along 
with that recommendation. I hope it always will. 

We cannot go out and get every little rivulet but, at the same time, 
this committee, in passing this legislation, should not give up control 
over those streams which do make navigation possible and which do 
make the development of the water power reasonable and economically 
feasible, and thereby make it possible to have navigation improve- 
ments. 

I did not mean to get off from your question, Mr. Chairman, but 
you got me wound up on something. 

Mr. Rogers. We want everything in the record we can get. 

Mr. Garcuetn. I am interested in this and have been for nearly 
30 years; so, I am justwrapped up in it. 

When we came to the Pe/ton case, as I started to say, we recom- 
mended to the Commission that it leave out this talk of navigability. 
Tam quite sure that had we sent out a crew to make a study we would 
have found that that stream had been used commercially for naviga- 
tion and would have been able to establish Federal jurisdiction on that 
basis, but here was a stream which, under the decisions of Oregon, ap- 
peared to us to be a nonnavigable tributary of the Columbia River, 
one of these very important tributaries for some purposes and unim- 











354 FEDERAL-STATE RELATIONS IN WATER RIGHTS 


ortant for others, and so the Commission did not find the stream to 
e navigable. 

When we went to court and we argued before the ninth circuit, 
we said, “We are treating this river as nonnavigable. We are dealin 
solely with one question: What is the authority of Congress when the 
Federal Power Commission is issuing a license for a project to be 
located on a nonnavigable stream, where lands of the United States 
furnish the only basis of jurisdiction?” 

Now, I get down to your property and you get down to the place 
where, if any, you might have a discussion of this question of property 
interest. 

The act of 1866, which was one of the Desert Land Acts, does not 
refer to navigable or nonnavigable streams, nor does the act of 1870 
which came along shortly thereafter and took care of some imperfec- 
tions in the first act, and it was not until 1877, when the final Desert 
Land Act was passed, that Congress put in this provision : 
and all surplus water over and above sufficient actual appropriation and use, 
together with the water of all lakes, rivers, and other sources of water supply 
upon the public lands and not navigable shall remain and be held free for the 
appropriation and use of the public for irrigation, mining, and manufacturing 
purposes, subject to existing rights. 

That appears in footnote 19 of this Oregon decision, page 447 of 
the volume 349. 

That is important for several things, if I read it correctly: One, 
Congress there was dealing very clearly with nonnavigable waters and 
saying, “If they have not been appropriated, we are not touching 
them.” 

If I know anything about the right of Congress to dispose of its 
property, it may do so in any way Congress deems fit. Here are public 
lands of the United States. While they are property of the United 
States, Congress has elected to permit them to be taken over under 
certain public land laws. You can go on those lands and do certain 
things and acquire certain rights. But it has permitted a separation 
of the water on public lands from the lands themselves, and the diver- 
sion of water from a nonnavigable stream so that vested rights in that 
water may be acquired by a property owner located some miles from 
the stream. That was an election by Congress away back, I think in 
1870, but certainly in 1877. 

In the Reclamation Act Congress is doing a slightly different thing. 
The Reclamation Act was not one where Congress was exerting its 
power to take water for itself, but it was exerting its power to permit 
the construction of reclamation projects, the cost of which was to be 
reimbursed by those who secured the water use, and it is that reimburse- 
ment feature which, in my opinion, places the Reclamation Act in 
a little different category because that is merely saying, “If you build 
a reclamation project under the act of 1902, and you get water rights, 
and you have to take those water rights from somebody else, you 
pay them because the new irrigation use is a better use of that stream 
than has previously been made and therefore the new users should pay 
for those rights when they take.” 

So, as I look at the Reclamation Act of 1902, Congress provided 
they should not build unless they do so in accordance with rights which 
ane pen acquired under State law, and Congress had a full right to 

o that. 


stit 
N 


bec 
nevi 
onl} 
rive 
ther 
Cou 
tant 
dea. 


7 


in t 
ing 
that 
97 ¢ 
stre 
a ri 
wit! 


rem 

N 
app 
hav 
acq! 


N 


amc 
deci 
N 


N 

N 
tion 
deci 
chai 
out 
whe 
it 
bee! 
the 
whe 
Ta 
mil: 
am 
cau 
bili 
by 1 
dev 


did 





Cw cw ew 


eC — 


= -— 


h 


FEDERAL-STATE RELATIONS IN WATER RIGHTS 355 


I call attention to the fact that in the Pelton case we were dealing 
not only with Desert Land Acts, but we were dealing with the right 
of Congress as a proprietor, under the property laws of the Con- 
stitution. 

Now, the Supreme Court said the Desert Land Acts did not apply 
because they were not public lands. They had been reserved and 
never in private ownership, had been reserved from entry, and not 
only as a part of the Indian reservation, but on the other bank of the 
river, because reservations had been made for power purposes, and 
therefore they were not a part of the public lands. And so the Supreme 
Court dealt. with the thing which they thought was extremely impor- 
tant for consideration, that is, the right of the Federal Government to 
deal with its property as property. 

Now, I do not say even in that connection that the Congress dealt 
in the Federal Power Act with water in a nonnavigable stream cross- 
ing land of the United States as property. It dealt with the use of 
that water as it crossed those lands, and I call your attention to section 
97 of the Federal Power Act because once that water has gone down- 
stream under your prior appropriation laws, if a man has acquired 
a right to use that water that right cannot be taken away from him 
without the payment of just compensation, and it should be that way. 

Mr. CHEenowetu. Right at that point, does the Pelton Dam decision 
remove that right to collect from the appropriators using that water? 

Mr. Garcue.y. If there had been in the Pelton Dam case a prior 
appropriation downstream, the Portland General Electric Co. would 
have had to pay for that right if it had taken it. If it had been 
acquired under State law. 

Mr. Cuenowetu. That is what I am talking about. 

Mr. GatcHett. There is no question in my mind about that. 

Mr. Cuenowetu. The Pelton Dam decision has caused consternation 
among the water users of the Western States, and do you read in that 
decision anything that would cause this alarm ? 

Mr. Gatonett. Mr. Chenoweth, I have been developing earlier in 
my statement here the genesis of this and the growth of this. 

Mr. Cuenowern. It has been very interesting. 

Mr. Garcueti. While I realize there has been a great deal of agita- 
tion, I think that the legal situation which existed prior to the Pelton 
decision is the same legal situation which exists today and has not been 
changed in one slight particular by the Pelton decision. I have been 
out West and made speeches here and there while I was the only one 
who had a kind word to say for the Pelton decision, and having argued 
it in two courts, the court of appeals and the Supreme Court, I have 
been taken over the coals quite a good deal about it, but I do think 
there is a misapprehension as to what the Pelton decision holds and 
what it does not hold. I wish to make it clear to this committee that 
Tam not dealing in my statements at all with the construction of a 
military installation, or a naval installation. I am not doing that. I 
am dealing with the interest of the Federal Power Commission be- 
cause that is the only thing as to which we have been given responsi- 
bility. I say to you that the legislation which is here is not justified 
by the Pelton decision, in my view, insofar as it concerns waterpower 
development under the Federal Power Act. 

Mr. Cuenowern. You take the position that the Pelton decision 
did not change any fundamental basic water law? 
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Mr. Garcuet. I do not think it could; I do not think it did. 

Mr. Cuenowetu. Our water users seemed to think that it did. 

Mr. GatrcHeu. Well, I have discussed this with many water users, 
and you have had some very excellent ones here. Mr. Northcutt Ely 
is my idea of one of the most informed water law men in the country, 

Mr. Cuenoweru. I agree with you. He is very able and capable, 

Mr. Garcnety. A very capable man. You had this morning one 
of the most scholarly presentations that I have heard from U nder 
Secretary Bennett. These things are a matter of fundamental prin- 
ciple, and you are dealing with such a close line of refinement here that 
it is no wonder that there are differences of opinion. And the mere 
fact that you have four different types of bills dealing with this prob- 
lem demonstrates, if anything, that the intellectual approach of those 
who are concerned about it have not jelled sufficiently so that they are 
able to agree. 

Mr. CuenowetH. Do you not think in all of this apprehension which 
exists that perhaps legislation would be beneficial in clearing up this 
confusion and this doubt which exists? 

Mr. Gatcuett. No. Here is why. I would like to be a lawyer 
practicing if you would pass this bill H.R. 4567. There are questions 
in there which you raise in this legislation which would be fruitful 
of litigation for many, many years. 

Mr. CHenowerH. Some of our western lawyers would be very 
happy to hear that. 

Mr. Garcueti. Sure. That is one of the reasons I think we would 
be glad to see some of this legislation. I am not one to run from liti- 
gation because they haul us into court, these gas producers and pipe- 
line people and power companies all the time. But I do not believe in 
encouraging it. 

Mr. CHEeNoweETH. All we are trying to do by this bill, as I under- 
stand it, is to confirm these rights which you say the Federal Govern- 
ment has not intended to disturb, and to clear up this confusion and 
doubt that now exists. That is the only purpose of the legislation, 

Mr. Gatcuety. Mr. Chenoweth, the purpose of this legislation may 
be one thing, but when you get into court you are dealing with the 
language and it is a different thing entirely, and it is the language of 
your bill that concerns me. 

Mr, CHENowEtH. You would like to see some language changed! 

Mr. GatcHet. I will give you my honest view, I do not think “Teg: 
islation at this time can get rid of what they call confusion. I think 
this is going to be worked out as your law of water rights in the 
West has been worked out. It is going to be worked out on a case-by- 

case basis. I think what you are doing here i is to make more trouble for 
the people who are really very vit: illy concerned in water and not 
cure what is considered to be a state of confusion. 

Mr. Rocers. The subcommittee will stand in recess for 15 minutes. 

(Whereupon a short recess was taken.) 

Mr. Sisk. At the request of Chairman Rogers we will proceed with 
the hearing. I am sure the members will be coming in very shortly. 

Mr. Gatchell, I have a few questions I would like to discuss with 
you at this time. I think we will take those up right now rather than 
move on to some of your other testimony. 
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What I would like to do is to go back to the Gerlach case versus the 
Twin City case, which I discussed with Mr. Bennett for a little while 
this morning, and out of the testimony that Secretary Bennett gave, 
plus your testimony this afternoon, I have begun to get a faint glim- 
mer of light, or possibly there is a silver thread running through this 

whole situation. 

I might say that I am not an attorney so you will understand if 
my questions are not in legal terms. 

If I understood your interpret: ition of the Gerlach case, versus the 
decision of the courts in the Z’win City case, contrary to what I had 
understood heretofore, the decision was determined on the basis of 
rights vested in the individual or corporation concerned, because of 
the beneficial use made of those rights rather than, for example, any 
specific prov isions in the law. 

I cite section 8 of the Reclamation Act on which, as I understood Mr. 
Bennett, he hung his hat with reference to the decision in the Gerlach 
case as against the decision of the court in the Zin City case. Do I 
make my question clear at all, or am I just muddying up the water? 

Mr. Gatcue.L. I think so. I will try to deal w ith that in a way so 
as not to confuse you. I will give you my interpretation of what is 
involved. Would that help? 

Mr. Sisk. Yes. The answers that I have been given lead me to 
think the court was hanging its hat on acts of Congress, wherein 
Congress authorized in section 8 of the Reclamation Act the imple- 
menting of the decision they handed down in the Gerlach case, whereas 
in the T win City case it was not the Bureau of Reclamation ‘that was 
involved, but as | understand your testimony here today your inter- 

retation is completely different. If L understand yours right, yours 
is based upon the fact that no right vested in the Zin “City case 
because even though they might have held some type of right, yet 
they had made no beneficial use of that right by generating power 
otherwise, and therefore the right was not vested and based upon 
that the court made its decision. Will you explain to me wherein I 
misinterpreted what you said ¢ 

Mr. Garcnetn. I think that you have correctly interpreted what I 
said, Mr. Sisk. 

The Friant Dam, you remember, as a part of the Central Valley 
project, had been authorized, not only for reclamation purposes but 
also for navigation because certainly it will be a contribution to navi- 
gation and the practice is, and I think it is a wholesome practice, to 
put in all the constitutional authority you can think of when you are 
authorizing these projects so as to be protected all the w avy down the 
line. 

Now, the Government raised this defense that it should not pay for 
water rights that were taken downstream from the Friant Dam because 
this was a navigation improvement and Congress had expressed its 
will this should be a nav igation improvement. Had it been made as 
a flood control or navigation project, I think the court would have 
dealt with it, not in the way it did in the 7'win City case, but in the 
way that it did in the Niagara-Mohawk case, where the rights were 
actually vested and the court dealt with them. But bee ause C ongress 
inauthorizing Friant had said this shall be done under the Reclama- 
tion Act, then section 8 of the Reclamation Law comes into operation. 
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That is a determination by Congress, that the State water laws shal] 
govern and Congress has a perfect right to say so if it wants to. Hay- 
ing said it, then it seems to me that the Supreme Court was quite correct 
in saying that Congress had made this determination that the State 
water laws should apply and therefore compensation shall be paid for 
any vested water rights which may be taken as a result of the construc- 
tion of the Friant Dam. That is what they had to pay. 

In the 7’win Cities case the Twin Cities Power Co. had owned quite 
a tract of land up there and they had bought the land where the 
damsite was. That was the only place in that area where they could 
get enough fall to generate the power, and that waterpower privilege 
was really a quite valuable thing, but they had not put in a single 
shovel to dig any dirt out. They had not secured any authority to 
put up adam. They had not done a thing about it. They merely 
owned the land and therefore, just taking your Gerlach case, they had 
not acquired any vested right. They had not done a thing about it, 
They did own the land. 

Now, this right to develop waterpower, and the privilege of de- 
veloping waterpower, is something which has to be put into use in 
order to get any money out of it. Inthe 7’win Cities case, not having 
done anything about it, why, the Supreme Court said that is distin- 
guishable from the Gerlach case. 

Were you here when I quoted the statement : 

We have a different situation here in the Twin Cities case, one where the 
United States displaces all competing interests and appropriates the entire flow 
of the river for the declared public purpose. 

In the Gerlach case the United States had not done that. Congress 
said we will do this in compliance with State law. But this Clark- 
Hill project, in the first place, was on the Savannah River which is in 
the East, and in the second place, it was in the Eastern States where 
the power appropriation doctrine is not recognized, and in the third 
place, it was on a stream where no power development at this site had 
ever been undertaken, so it seems to me the Court went right down the 
line and just looked at all those factors and said that under those cir- 
cumstances there is no inherent right in a landowner to ask compensa- 
tion for his land for some right which he has not exercised. When I 
take lands under condemnation I am to pay the highest value of the 
land, not the value to the new owner, because that may be even higher 
in economic value than the value to the present owner. You have to 
pay the highest value of those lands. 

Mr. Rogers. You have to pay the value, the amount of value, that is 
being denied from whom you are taking? 

Mr. GatcHe... That is right. But not something that he has not 
done, and in this case they had not done anything to the develop- 
ment of waterpower, and therefore the Supreme Court said that under 
these circumstances there is no reason for the United States to have 
to pay for undeveloped waterpower. The Court cites the Chandler- 
Dunbar case because that had to do with the claim of the Twin Cities 
Co., and the Court said in the Chandler-Dunbar case: 
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The Government had dominion over the waterpower of the rapids and falls 
and cannot be required to pay any hypothetical additional value to a riparian 
owner who had no right to appropriate the current to his own commercial use. 
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The Chandler-Dunbar case was decided way back in 1913, so there is 
nothing new in that. It is an old principle. As a matter of fact, in 
the Chandler-Dunbar case the Court goes back to many prior decisions 
and shows there is nothing new or novel in the way it is deciding the 
Chandler-Dunbar case. 

In the 7'win City case the Court goes on: 

The exclusion of riparian owners from the benefits of the power in a navigable 
stream without compensation is entirely within the Government’s discretion. 
If the Government were now to build the dam, it would have to pay the fair 
value judicially determined for the fast land; nothing for the waterpower. 

Plainly, that means if you have not developed waterpower, the 
fact there is an inherent possibility of developing waterpower does not 

ive the owner of the fast land, the upland, the banks and the bed, any 
value to that land by reason of the possibility of developing water- 
power. a ae waka 

Mr. Rogers. Right at that point, and I do not think it is in the 
record so far, in the 7'win City case, of course, which is the one 
that has caused a lot of concern, is it your opinion if there had been 
a development of waterpower, that that development of waterpower 
at that point would have been treated, insofar as value is concerned, 
separately from the value of the land ? 

Mr. Garcne yi. The answer to that is “Yes,” yet I want to call 
your attention to the fact that what the Court was trying to arrive 
at in this 7’win City case was the value of the land. 

Mr. Roegrrs. That is the point. 

Mr. Garcueti. It would have been measured by what they were 
doing at the time. 

Now, it would there again depend, Mr. Chairman, upon the right 
todevelop waterpower at that site. 

Mr. Rocers. What I am talking about, though, is this—if you 
had, we will say, 10 acres of land there and that 10 acres of land 
was worth $100,000 maybe for an industrial site, or something else, 
the Court actually said in that case that they could not take into 
consideration any value of the land that might be attached to any 
right to use waterpower. 

Mr. Gatcue.u. That is what the Court said because they were not 
developing power at the time. 

Mr. Rocers. Carrying it one point further, if they had developed 
waterpower, then my point is this—the Court placed itself in the 
position to have had to make two valuations, one was the value of 
the land and the other was the value of the power installation which 
they would have been entitled to compensation for. 

Mr. Garcuetyi. That is right. Congressman, I say the compensa- 
tion for that right to develop waterpower, which is separable from 
the land, is measured by their authority to maintain that power 
development at that site. The Monongahela Navigation Co., had put 
up a navigation lock on the Monongahela River, and that leads down 
to the Allegheny and there forms the Ohio, and nearby is Pittsburgh, 
an industrial place with terrific commerce. The United States im- 
proved the Monongahela and took over the lock that the Monon- 
gahela Navigation Co. had constructed because they had gotten from 
the State a perpetual franchise to operate their navigation facilities, 
and the Court said that that right to operate the lock was compensa- 
ble and had to be paid for by the United States. 
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The same principle of payment for something that you have a 
right to maintain is found in the last sentence of section 14 of the 
Federal Power Act. Under section 14 a licensed project may be 
taken over by the United States at the expiration of the license upon 
payment of the net investment, or fair value, whichever is lower, 
and there is contained this statement: 

The right of the United States or any State or municipality to take over, 
maintain and operate any project, licensed under this act, at any time by 
condemnation proceedings upon payment of just compensation is hereby ex- 
pressly reserved. 

I was answering Mr. Sisk in connection with the Clark Hill devel. 
opment because there the Twin Cities had not developed. He asked 
me if they had developed, what would they have been entitled to? 
I say to you that had they developed under proper authority, they 
would have been entitled to the waterpower rights at that site. 

Mr. Rocers. Compare that with your Monongahela situation. You 
are saying, taking a nonnavigable stream, if a private owner got per- 
mission from a State to put something into that stream to make it 

navigable, locks, for instance, and prior to that time it was non- 
navigable, he had the right to put these in, the Federal Government 
came in to take that over for some purpose, they would not have to 
pay him for the right he had in the stream. 

Mr. Garcue.. I do not think that isthelaw. Ithink United States 

Cress dealt with that exact situation. They improved the Ohio 
ver at Louisville and backed the water up one of the tributaries to 
where there was a mill dam. It flooded that mill dam so it could no 
longer operate. The mill dam was located on what they regarded as 
a nonnavigable tributary (248 U.S. 316). 

The Supreme Court held the U nited States had to pay for the right 
to develop waterpower at that site. There is a very clear holding in 
that respect. I think your rights on navigable streams are one thing 
and your rights on nonnavigable streams are something else. 

Mr. Rogers. You say they would have to pay the man for the right 
he had from the State to develop a nonnavigable stream into a naviga- 
ble stream even though he had not developed that ? 

Mr. Garcuetn. No: when you put that last phrase, “even though he 
had not developed,” the answer is “No.” 

Mr. Rogers. He had a right from the State to the navigable stream. 

Mr. Gatcueti. I do not think you can call for payment of an 
unused right in that manner. You cannot under the reclamation law 
do that. "They have to put these waters to use out in the West before 
the reclamation law says you have to pay for them when taken fora 
reclamation project. 

Mr. Roerrs. I am talking of a franchise which this man was granted 
to make a navigable situation out of a nonnavigable situation in a 
stream. 

Mr. Gatcue... I apologize; I did not understand. You are assum- 
ing a State franchise which has not been exercised but is still out- 
standing? 

Mr. Rocers. Yes. 

Mr. Garcueti. That is your Monongahela case where the franchise 


is validly given and, where given compensation must be paid for the 
taking. 





— 





M 
M 
to } 
do1 
whe 
the 
M 
M 
M 
cuss 
case 
was 
vest 
mad 
he n 
tion 
M 
M 
City 
it w: 
com: 
M 
New 
that 
Sup’ 
case 
righ 
I 
to re 
is CO 
That 
M 
to th 
abou 
if th 
of th 
use, | 
case 
right 
Ay 
clari 
Pelt 
what 
gahe 
Mi 
Mi 
Mi 


went 


appr 
tion « 

As 
locate 
opini 
ment 





FEDERAL-STATE RELATIONS IN WATER RIGHTS 361 


Mr. Rocers. For the value of the franchise ? 

Mr. Garcuety. For the value of the franchise, I was suggesting 
to Mr. Sisk that you cannot just lay it down as a flat rule that you 
do not get any thing for the w aterpower right because there are times 
when there is authority to develop water and generate power from 
the water, where that right must be paid for. 

Mr. Sisk. Will the gentleman yield ? 

Mr. Rogers. Yes. 

Mr. Sisk. What I was attempting to establish in view of the dis- 
cussion with Mr. Bennett regarding the Gerlach case v. Twin City 
case had to do with Mr. Gatchell’s interpretation or, as I understand, 
was his interpretation of the case which in essence said a right did not 
vest from the standpoint of being compensable until some use had been 
made of the right, but if no beneficial use had been made, the fact that 
he may have had the right would not of necessity rcquire compensa- 
tion. 

Mr. Garcne ti. That is your 7 win City case. 

Mr. Rocers. Do you not think the Court had in mind in the 7’win 
City case that whatever right the man might have had from the State 
it was subject to the dominant servitude of ‘the Federal Government for 
commerce purposes and therefore it could not attach to the land? 

Mr. Garcue i. That is the precise point, Mr. Chairman. Your 
New River case was exactly that. The power company had everything 
that the State of Virginia could give and 41 States intervened in the 
Supreme Court in opposition to the F ederal Power Commission in that 
case because they said States rights were involved. But it was a State 
right which was subject to the ‘dominant serv itude of Congress. 

I have difficulty in separating out these situations because you have 
to remember there must be author ity to develop waterpower ‘before it 
is compensable, and it is that authority which is paid for if it is taken. 
That is your Monongahela case. 

Mr. Sisk. If the chairman will yield further, a while ago we referred 
tothe Pelton case, which I believe the gentleman from ¢ ‘olorado asked 
about. You made a statement something like this. You correct me 
if this is not true. I believe you said that if someone had made use 
of that water by taking it away or diverting it and putting it to some 
use, that would have changed the situation so far as the Pelton Dam 
case was concerned. That is, there would have been a compensable 
right involved. 

Am I at all in line with what you said? I would like to have you 
clarify further what you said there because I am interested in the 
Pelton Dam case and it seemed what you said was exactly in line with 
what the Court says in the 7'win C ity ¢ ase, Gerlach case, and Monon- 
gahela case, that they are pretty well on all fours. 

Mr. Gatcueri. They seem to have a pattern. 

Mr. Sisk. That is my point. 

Mr. Garcue... I was trying to explain that in the Pelton case we 
went in where no rights had been vested, nobody had made any prior 
appropriations of the waters of the Deschutes River so that no ques- 
tion of vested rights arose in that case. 

Assuming that valid vested rights in a nonnavigable tributary 
located on lands that were priv ately owned had been acquired, it is my 
opinion that section 27 of the Federal Power Act would require pay- 
ment for those vested rights because that was a nonnavigable tributary. 
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Furthermore, the only basis of jurisdiction asserted by the Com- 
mission in that case was land ownership. The commerce clause did not 
enter into that at all. I do not like to quibble or be fractious, but J 
believe you have to keep in mind these distinctions which are inherent 
in these cases. That is why we have difficulty, at least I do, in getting 
across this point. 

There are times when the waterpower right is compensable, there 
are other times when it clearly is not. Whether your bill is passed 
or whether a bill is passed or whether it is not, there are times when 
it would not be compensable. 

Mr. Roecers. Is it the position of the Federal Power Commission 
in the 7 win Cities case, where you do have the question of whether or 
not there was a vested right, that the State did not have the authority 
or the power to vest in anyone the right to use that water ? ; 

Mr. GatcHe.y. I think the answer to that is very clearly “Yes.” 

Mr. Rocrrs. Do you not think since they did have that right and they 
granted it to the particular power company in question, as opposed to 
everyone else, even though that right was subject to the dominant 
servitude vested in the Federal Government, that there was a cash 
market value for that right because only one person could get it from 
the State and they should have been paid for it ? 

Mr. GarcHe.i. No; and the reason is very simple. They could not 
exercise that right without Federal authority. It was not a complete 
right. They could not develop the Twin Cities project without a 
license under the Federal Power Act, which had not been applied for, 

Mr. Rocers. Therefore, they only had a right to gain a right; is that 
right ? 

Mr. Garcuety. That is right; the State had done all the State could 
do, but the State could not give what was absolutely essential to this 
construction, the Federal Power Act license. That could only come 
as Congress had directed. 

Mr. Rocers. Actually, what the State had was the power to give 
a right that was not worth anything. 

Mr. Gatcueit. Yes, sir, and they did that, and I think the Twin 
City Co. tried to have it recognized but it is just not there. If vou do 
not have the right that Congressman Sisk kept mentioning, it has to 
be a right which is absolute and complete and final, nothing else has 
to be added to it. You havea vested right. Then if it is taken under 
the Reclamation Act, you pay; under the Federal Power Act, you pay. 

Mr. Rocers. You are also saying that whatever was done, even if 
those people had developed in the Twin City case without authority 
from the Federal Power Commission, the most they would have had 
was a privilege subject to cancellation msofar as use was concerned any 
time the Federal Government wanted to use those waters. 

Mr. Garcuett. Yes, sir. In your capacity as a member of the 
Committee on Interstate and Foreign Commerce, you will recall we 
were talking about this unlicensed projects investigation. One of the 
reasons I have been urging and urging and urging and the Commis- 
sion has tried to get appropriations to do it is that we should complete 
our study and find out definitely what projects on nonnavigable 
streams or navigable streams, or whatever else, what projects are sub- 
ject to Federal jurisdiction, that is, to clear up these rights. There 
are projects in areas where flood control dams will be built and proj- 
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ects operating without requisite Federal authority. If that determi- 
nation is made in a proceeding before the Federal Power Commission, 
the rights can be determined in an orderly way, and if we are wrong 
they take us into court and the legal question, which is the crucial one 
in every one of these cases, is passed upon by a court. 

I think it is a wholesome thing for the Commission to complete its 
investigation of these unlicensed projects, to make these determina- 
tions and to get these questions out of the way. There, Mr. Cheno- 
weth, is a way to resolve some of your questions. 

In that connection I want to call attention to the fact that the Com- 
mission does not say, as I do—I have a little more freedom in coming 
here because they cannot control me when I get out of their sight— 
they do not say, “Don’t pass any legislation.” They say that if you 
do, please remember the Federal Power Act. They ask you to put 
into your legislation something which will protect this very valuable 
licensing privilege. That is what they ask you gentlemen to con- 
sider. They think that that licensing privilege that has been on the 
books now since 1920 is something which should be preserved. With 
that I am in wholehearted accord. 

Mr. Rocers. Mr. Chenoweth had a question. 

Mr. CHENOWETH. You have been a very interesting witness. You 
make yourself very clear. 

Mr. GatcHeLL. Thank you, sir. 

Mr. CuenowetH. As I get the distinction, on a navigable stream 
there is no question in your mind about the right of the Federal Gov- 


ernment under the dominant servitude theory to use the water without 
compensation. 


Mr. GarcHeL. There is not. 

Mr. CHENOWETH. When we come to the nonnavigable stream, you 
seem to make yourself very clear, that the Federal Government must 
compensate those who have put water to beneficial use and have de- 
creed water rights under State courts in various western reclamation 
States, that those owners must be compensated by the Federal Gov- 
ernment for power dams which are constructed; is that right? 

Mr. GatcHeLL. That is right. That is the law today and it should 
bethelaw. The Pelton case does not change that. 

Mr. CHENOWETH. It did not take away any right they had, nor did 
it give the Federal Government any right which it did not previously 
possess / 

Mr. GatcHe.L. That is right. 

Mr. CuenowerH. It did not destroy any right of the owner to be 
compensated for his vested water interest 

Mr. Gatcue.L. No, sir. I argued this case in the Supreme Court, 
and those questions came up. They have not been overlooked. I think 
it is very clear that the Pelton decision really just epitomizes the law 
which had been in effect up to that time. It should be recognized in 
thisway. ‘There is no reason why in the East or in the West if some- 
body has a valid existing right that that should be taken without 
just compensation. I think it is the law and I think it should be the 
law. 

Mr. Cuenowern. They are protected, you think, under the Fed- 
eral Power Act and the Reclamation Act and the general line of 
Supreme Court decisions on the subject ? 
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Mr. Gatcuety. Yes, sir; I think they have been protected so effee- 
tively that no one can get around it, and I do not want to see anything 
done which jeopardizes that protection. In the West where water js 
so valuable it is one that goes to the very life of the country and it 
should be protected, and I am in favor of protecting it. 

Mr. Cuenowetu. Is there anything in the Pelton Dam decision 
which would cause a water attorney in advising his client concerning 
his rights to stop, look, and listen, and perhaps raise some doubt, 
that perhaps the client’s water rights may be in jeopardy because of 
the wording of that decision ? 

Mr. GatcHELL. Yes, sir. Dealing with this doubt that is there and 
which has been mentioned many times not only before this committee 
but in the discussions throughout the country on this, there is this 
doubt that I would want to cover if I were advising someone on water 
rights. The United States makes an installation. At first it has to 
acquire the lands. In acquiring the lands it insists upon some kind 
of statement by the legislature of the State as to what rights it may 
have. 

Those installations cost a lot of money. As far as I know, there is 
usually a good deal of competition up here in Congress as to where 
it shall be located. 

Mr. CHenoweru. You are right. 

Mr. Gatcuet. This State wants it and the other State wants it, 
and finally they agree on a State. 

Mr. CuenowetH. We all want these projects. 

Mr. GatcHe.i. It is perfectly justifiable. Once that decision is 
made, are you then going to put the Federal installation in the posi- 
tion of having to decide whether or not it will go ahead because it 
-annot get the water rights or sit still ? 

Mr. Cuenowern. Does the Federal Government have to recognize 
and treat State law as being inviolate? If aman has a water decree 
under the district court of a State where he put water to beneficial 
use and the court decreed him that right, does that right have to be 
recognized and dealt with in any project which the Federal Power 
Commission may build ? 

Mr. Gatcue.L. You are talking about the Federal Power Act? 

Mr. CuHenowernu. Perhaps I should say the Federal Government. 

Mr. Gatcueyi. If you are talking about the Federal Government, 
that is separate from the Federal Power Act because the ones who 
construct under our act are non-Federal agencies, States, and munici- 
palities. 

Mr. Cuenowertu. I should say the Federal Government. 

Mr. Gatcueti. Should it have to give full effect to a State law? 

Mr. Cuenowern. That is right. 

Mr. Gatcueti. That is a problem which you Members of Congress 
must decide. I think there you are up against a very difficult consti- 
tutional question as to how far you want to go in exercising a Federal 
right to put in a military installation or do something and what you 
recognize in doing that. I am not dealing with that in my presenta- 
tion. I hope I have made that clear. I am dealing with the thing 
that concerns us because that is very important. I have not read 
this July 30 brief of the Attorney General in Arizona against Cali- 
fornia. I donot know what is in there. 
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Mr. CHENOWETH. It seems to me to be rather strong language. 

Mr. GATCHELL. | am not sure that he is not right under the language 
as I got it this morning from Mr. Bennett’s reading. 

Mr. CHENOWETH. That adds more concern and doubt in the minds 
of water users in the West and makes them all the more anxious to get 
some relief from that threat which is hanging over them. 

Mr. Gatcue.u. I assure you, sir, you can pass all the laws you want 
and I do not know of any way of controlling attorneys in what they 

resent in court as arguments. What you have to be concerned with 
is what the courts dec ide and what legislation you pass. 

Mr. CHENOWETH. You are : absolutely right. I recognize that is not 
necessarily the attitude of the Federal Gov ernment, but it is his opin- 
ion. It adds fuel to the flame. 

Mr. Garcue.L. He represented the Federal Government and he 
has men who know more about that than I ever will to advise him 
on this. If you decide as a matter of congressional policy that here- 
after whenever the Federal Government makes an investment of any 
money you are going to comply first with State law, you may be open- 
ing up a Pandora’s box more than you now imagine. 

Mr. Cuenowern. What we are trying to do in this bill is to estab- 
lish the right of the State to regulate the water within that State and 
confirm the water rights which are now in existence. 

Mr. GarcHEeLL. You are trying to do precisely what you put to me, 
namely, restrict the Federal Government hereafter as to full compli- 
ance with State law. 

Mr. Cuenowern. I think you might put it that way. 

Mr. Garcuet.. There are two things, Mr. C henoweth, that are 
important in that connection that you might bear in mind. This mat- 
ter of water rights is important only when the top quantity of water 
available for irrigation use becomes tight. If there is more water than 
is actually being used, nobody really worries much whether his rights 

are good or whether the State water right he has acquired has been 
properly acquired and properly registered, and all that. However, 
once your water becomes tight, they get into these fights. It is at that 
time a question of who has the final say. If all you are requiring here 
is that the Federal Government should register with the State engineer 
whatever water rights it wants to exercise, that would be one thing. 

Mr. Cuenowernu. That is a question within the Hawthorne case. 
They refused to pay a $3 fee to the State of Nevada for permission to 
dig a well. 

Mr. Gatcuety. That is right, they refused to register and I think 
they used the Pe/ton decision in that case. 

Mr. Cuenowern. I think so. Their attitude was fortified by the 
Pelton decision, 

Mr. Garcueny. I think they could quote language in there which 
would persuade a court that the law was as they said it was, although 
it is the same as I thought it was before then. 

What I am suggesting is that this right of the United States to con- 
struct is such a valuable right that when you place it subject to some 
State officer, you do not know what can happen. 

In the Pe/ton. case prior to the time when the project was constructed 
they had a couple of dozen people a year go up there to fish. On the 
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opening day after the project was in operation they had a thousand 
people up in the State park. 

What are you doing, opening these rivers to use or not?) We think 
it is a constructive thing. The Commission required $4,300,000 of 
direct expenditures for fish at the Pelton site. It required this re- 
regulating dam so as to iron out the flow. It required the money to 
be spent to protect the fish resources. So that it is not altogether that 
the Commission was acting in an aribitrary manner. 

Mr. CuHEenowertu. I am sure it is not the intention of this committee 
to do anything which will make it more difficult to obtain a Federal 
project. We are all after them. I know I am interested in gettin 
one for my district. ‘The Members from the Western States all have 
similar projects in mind. 

However, we have this constantly recurring doubt as to whether 
vested rights will hold up or whether the Federal Government is 
going to assert superior rights. We are trying in this legislation to 
express the attitude of Congress in such a way as to clear up that 
confusion and remove all possibility of attack on decreed water rights, 

Mr. GatcHeL. I suggest you are trading one confusion for a worse 
one. 

Mr. CHENOWETH. What is this confusion which would result from 
the passing of a bill like this? 

Mr. Gatcnett. Assume H.R. 4567 is passed, making the amend- 
ments Mr. Bennett suggested this morning, and it is now on the books. 

Mr. CHENowETH. Yes. 

Mr. GarcHEeLL. You propose to have an installation for any Fed- 
eral purpose, whatever that might be. That might happen to require 
a pretty sizable amount of water use. Are you going to direct the 
Secretary of the Army or whoever it is constructing to go ahead 
with construction until he knows he hasthat? What is he to do? 

Mr. CuenowerH. What is his situation today ? 

Mr. Gatcue.y. I am just taking this a step at a time. He goes 
after the State engineer. The State engineer looks over his records 
and says, “you can’t get that much water use.” Have you really 
helped yourself ? 

The situation today is this. They go ahead with a Federal con- 
struction and they have been paying for vested water rights. They 
should pay for them. The Federal Government has not tied itself 
up as to surplus water which has not been appropriated. That sur- 
plus water which has not been appropriated, if it is necessary for the 
Federal installation, ought to be used here. If it is not necessary 
for the Federal installation, it ought to be used elsewhere. Who is 
to make the decision? Is the State engineer to say to the Federal 
installation, “You put in fewer buildings, you put in fewer people, 
you use less land because you cannot get the water”? Is he to make 
the decision ? 

If so, you are surrendering to the State official the decision as to 
your Federal installation, which seems to me should be made by 
Congress and not by the State official. 

Mr. Cuenowetu. The interest in this legislation comes principally 
from reclamation States. 

Mr. Garcueti. Altogether. 

Mr. Cuenowern. I think you will find most of the water in the 
streams of the Western States has been appropriated already. 
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Mr. GatcHELL. By far the major portion of it. I went out to the 
State engineers’ meeting at The Dalles in Oregon where they had me 
out to jump on me about the Pelton decision. They gave me quite an 
educational process because those men are dedicated men, they know 
what they are doing, they are efficient, and they have an interest in 
protecting the w ater. resources of their States. 

Mr. Cuenowetu. I think that the situation so far as surplus water 
is concerned could be handled very easily under my understanding 
of the attitude of the people. Assuming there is surplus water in the 
stream, the Federal Government wants to build the dam, let the Fed- 
eral Government apply under the State procedure and obtain the right 
to use that water, and everyone is satisfied. 

Mr. GarcHELL. As soon as you say let them apply to the State to use 
that water, that is placing the State engineer in the position of saying 
what installations shall be made. 

Mr. Cuenowetu. Under our procedure in Colorado it would be 
the district court. The court would determine who would use the 
water. A decree would vest in the Federal Government the same as 
in an individual at this time. I think that is the crucial point of this 
whole controversy. It is sort of a twilight zone, you might say, as to 
just when the F ederal Government has to come in and be t treated as an 
individual in acquiring a decree to water in a western State. 

Mr. GatcHeE.u. It is true in most of your Western States that the 
water is wholly within a single State, but there are streams even in 
the West that go into more than one State. 

Mr. Cuenowetu. Most of them do. 

Mr. Gatcuetit. What will happen where two States are involved ? 

Mr. Cuenowetu. You could have a compact. 

Mr. Gatcue.i. For this Federal project you speak of? To me it 
raises more problems than it solves. 

Mr. CuENowetu. I can see the point you raise. I am not inclined 
to give it the same weight you do, but perhaps from a legalistic stand- 
point you are right. 

Mr. Sisk. Would the gentleman yield for just a question ? 

Mr. CuenowetTu. Yes. 

Mr. Sisk. Let us assume a moment a law which stated— 
that the withdrawal or reservation of surveyed or unsurveyed public lands 


, 
heretofore or hereafter established, shall not affect any right to the use of 
water acquired pursuant to State law either before or after the establishment 


of such withdrawal or reservation 

had been in effect. What would have been its effect with reference 
to the Pelton Dam? What would you have had to do or not do that 
you did do or did not? Maybe that is a double-barreled question. I 
do not mean it to be. 

What I am trying to say is this: Assuming that the status of with- 
drawn or reserved lands were exactly the same as all other public lands 
from the st: indpoint of water, in what way does that affect the con- 
struction of that project ? 

Mr. Garcnety. I will answer your question first as to what differ- 
ence that would have made in my recommendation. The answer is 
none. It would have made no difference in my recommendation. 

Why? There is no place I know of where Congress has given to 
the State the right to dispose of water on reserved lands. This lan- 
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guage which you read, which comes from the first part of H.R. 4567 
and | goes down to the part which would be omitted by Interior, is 
merely a statement as to what shall affect any right to the use of water 
acquired pursuant to State law. I think that rights which have been 
acquired pursuant to State law would be rec ognized under this as they 
are recognized today and under the Power Act as they are recognized 
and should be recognized. 

If this had b--n the law when the Pe/ton Dam case came along, 
would have made exactly the same recommendation I made, namely, 
that the Commission should proceed with the license in that case, not- 
withstanding the opposition of the State of Oregon. That opposition 

came not only from the State but from the fish commission and from 
the gamecommission. I think the Supreme Court decision would have 
been precisely the same as it was. 

Mr. Sisk. That is the point I was interested in arriving at because 
it is my understanding that in this particular bill, H.R. 4567, we are 
simply attempting to say that so far as water rights are concerned, 
the right of the State to appropriate those rights j is no different on 
reserved or withdrawn land than on any other public lands. 

Mr. Garcuent, If you are trying to make the Desert Land Act rule 
applicable to reserved as well as public lands, I think you ought to say 
so. The Desert Land Act, as I read it to you, says that when you are 
dealing with a nonnavigable stream, the rights can be acquired under 
Statelaw. If you w ant to do it that way, do it that way, and then you 
have no question. You are right out in the open, direct, saying what 
you mean. 

The reason my recommendation would not be any different under 
this language from what it was absent the language is I do not know 
what this I: inguage is or Just exactly what the import of itis. Ido not 
know prec isely what C ongress is passing when it passes that. That 
is why in this report the Commission said it was not clear, to the Com- 
mission at least, what the bill would accomplish and that if Congress 
was attempting to acomplish this or that, it might better say so. 

Mr. Rogers. If the gentleman will yield, following your earlier testi- 
mony, you could take the identical same position after passage of this 
bill in the Pe/ton case as you did before because you testified that there 
were no water rights involved in this Pe/ton case. 

Mr. GaTrcHeLi. Yes, sir. 

Mr. Rogers. This case here has to do with the right to use water 
acquired pursuant to State law. According to your testimony, there 
had been no such rights acquired. Your position is if there had been 
some water rights acquired, you could have proceeded as you do and 
condemned those water rights if you wanted to. 

Mr. Garcuent. That is correct. That is why I answered Mr. Sisk 
that my recommendation would have been the same. 

Mr. Rocers. [I wanted to get my thoughts into the record to see if 
they are correct. 

Mr. Garcuet.. You are correct. but my difficulty on this language 
is I think you are trying to deal not with vested rights, because all 
of us, I hope, rec “a vested rights should not be interfered with—— 

Mr. Rocers. I understand. 

Mr. Gatcue yt (continuing). But you are trying to deal with rights 
inthe future. Isay if you want to deal with that, I think legislation is 
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much better if it is prepared in a forthright manner and comes right 
out and says, “We mean that hereafter we cannot have a Federal instal- 
Jation unless State water laws are complied with and we mean you 
cannot have this done unless State water rights are complied with.” 
You are not in doubt, which I honestly think ¢ this bill will bring about 
if it is passed, even with the amendments of Interior. 

Mr. Rocers. You are saying that if there had been any water rights 
acquired under the State law prior to the Pe/ton case you would have 
paid for them anyway ¢— 

Mr. GatcHeL.. Yes, sir, unequivocally. 

Mr. Rogers. If there were any water rights laws. 

This says, “Shall not aifect any right to the use of water.’ 

Your position there is this: That although this statute says that 
your granting of a license shall not affect the right to use any water 
that that cannot possibly supersede the power of the Federal Govern- 
ment under the theory of condemnation to take those rights and pay 
for them / 

Mr. Gatcne tt. That is true. I think that Congress has a right to 
condemn. Of course you have to have a statutory purpose for the 
condemnation, such as navigation, flood control, or something. 

Mr. Rogers. What I mean is this: It says here: . 
shall not affect any right to the use of water acquired, pursuant to State 
law. 

Your position is that that shall not affect. It does not mean that 
you cannot take those rights if the Federal Power Commission decides 
they want to do it under these circumstances 

Mr. Garcnen. I think it has to be that the Congress can, of course, 
if it wants to, exert its full constitutional right to take rights that 
have been acquired, but you do so by paying just compensation. 
Further, I want to make one thing clear. I think that the right under 
the commerce power is a little bit broader than the right under the 
property clause, that Congress, in exerting its commerce power can go 
as it does up to the headwaters and put up flood control dams. I think 
this may increase the cost somewhat of your flood control projects. 

Mr. CHEeNowetTH. I just want to read a few words from our Colo- 
rado constitution, Mir. Gatchell, and I quote: 

The water of every natural stream not heretofore appropriated within the 
State of Colorado is hereby declared to be the property of the public and the 
same is dedicated to the use of the people of the State, subject to appropriation, 
as hereinafter provided. 

That is all we are seeking to do with this legislation. 

Mr. Gatcuenn. Mr. Chenoweth, I think the philosophy of those 
Western States, the laws, and the one you have read, illustrates it 
perfectly. It is sound. This water does not belong to anybody. It 
is the property of the people. But the point is it can be used only in 
accordance with State law and it is that use that causes all of this 
trouble. 

Mr. Cuenoweru. It is through the use of the water that they ac- 
ware a vested right. The have to show beneficial use in order to get 
the water. 

Mr. GarcHeLi. That is right. They do in Colorado and they do in 
most of the other Western States. 
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Mr. CHENoweTH. You don’t think anything in the Pelton Dam de- 
cision upsets this theory of the law ? 

Mr. GatcHeLL. I am no expert on this, but it does not seem to me it 
does. 

Mr. Cusenoweru. There is a difference of opinion among eminent 
water lawyers on that subject. 

Mr. GatrcHe.t. There is. 

Mr. CHENoweTH. It seems to me, Mr. Gatchell, that the only solu- 
tion to this problem is to pass a bill which would clear up the situa- 
tion and thereby remove this doubt and confusion. 

You certainly have been a most interesting and informative wit- 
ness. I personally have greatly enjoyed this opportunity to discuss 
this legislation with you. Thank you very much. 

Mr. Gatcuety. Thank you. 

Mr. Rocers. Mr. Gatchell, there is one question that I want to get 
in the record if we can, and that is the position of the Federal Power 
Commission on this proposition. 

Suppose we had a navigable river and a man had a right that he had 
acquired from the State to use that river for water power and had not 
built anything to carry it on into use, as was done in the 7’win City 
case. The Federal Power Commission comes in and authorizes the 
construction of a dam on that navigable stream that does not in any 
way affect navigation. 

Do you think that the man in the position of the Twin City group 
ought to be paid for the rights loss? 

Mr. Gatcuetyt. That he has not previously used ? 

Mr. Rocrrs. That he has not previously used. 

Mr. GatcHeLt. No, I do not. You have two anomalies in your state- 
ment as I hear it, Mr. Chairman: One is that a navigable stream, 
where the Commission authorizes the power dam, that does not inter- 
fere with navigation, I do not know just how you could do that. If it 
is a navigable water of the United States within the definition that 
Congress provided in the Power Act, it seems to me that unless he exer- 
cises his prior right to develop water power, that he should not be paid 
anything for it. 

Mr. Rocers. What I am getting at is this: That the navigational 
aspect or the commerce aspect of this thing can be infinitesimal inso- 
far as the right of the Federal Power Commission to grant a license 
for the building of a dam. Do you understand what I mean? 

Mr. GaTcHELL. Yes, if you stop right there. May I say that you 
are, in speaking of navigability, speaking about a question of juris- 
diction. 

Mr. Rogers. That is right. 

Mr. GatcHe.i. The courts have not examined into whether this 
navigation use is immediate or of very substantial economic mag- 
nitude. 

In the L'conomy Light & Power case, which was decided in 1921, 
they dealt with the navigability of the Des Plaines River because a 
dam had been put in by the Economy Light & Power Co., right on that 
river and the United States wanted to improve that for navigation. 

In order to have navigation they had to go from the Chicago River 
down across Mud Lake and get into the Des Plaines River and most 
of the year Mud Lake was dry. Asa matter of fact, when they had 
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this court action, they had constructed bridges over the Des Plaines 
River so that they could not use the river for boats or anything else 
inthe way of navigation. (256 U.S. 94.) 

The Supreme Court said, “That is immaterial.” One hundred and 
twenty-five years of nonuse was regarded by the Supreme Court as 
no indication that Congress had surrendered its jurisdiction over that 
stream as once having been a highway of commerce and the juris- 
diction of commerce attached because this highway of commerce had 
been used. In the case where you are saying it is an infinitesimal 
amount of navigation, I say that does not enter into the picture as I 
look at it. If, within the definition of the Federal Power Act, it is 
a navigable stream, then jurisdiction attaches and all of the rights 
and all of the liabilities go with that jurisdiction at that time. 

Mr. Rogers. And if it is a navigable stream, even though it is not 
being used in part. Let’s take for instance the Potomac River, which 
I think is a good example. Suppose the Federal Power Commission 
was asked to authorize a dam above Great Falls. 

Mr. GATCHELL. Yes, sir. 

Mr. Rocers. It would not affect the navigability of the river down 
below and a man up above Great Falls, beyond where the dam was 

oing to be built, had the right from the State to utilize those waters 
for power purposes or for some other purpose. Is it your position 
that because that is a navigable stream it is from one end to the other 
subject to the jurisdiction of the Federal Government for all purposes 
and that the Federal Power Commission has the authority to grant a 
license to build a dam up there, even though it does not help navigation 
or detract from navigation ? 

Mr. GatcuetL,. OK. Just deal with that, because that probably 
poses the problem that is in your mind, the head of navigation, the 
actual upper limit of navigation, is a matter of fact to be determined 
in a proper proceeding. It happens that the Potomac River has been 
used for navigation all the way up to Cumberland, so that the actual 
use of that river has been demonstrated. You remember the canal 
that is now there? 

Mr. Rogers. Yes, sir. 

Mr. GatcHety. It goes from Cumberland down to Washington. I 
would think that the Potomac River is navigable all the way up to 
Cumberland as a matter of law, but this legal concept of navigability 
differs from the common concept of navigation. That was at the 
heart of our Vew River case, for there had not been any navigation 
on the New River for 50 or 60 years and all the people who had used 
it were well along in years. Had we waited another 20 years, we 
would not have gotten any witnesses down there—men who had ac- 
tually used it. Men who have used the Potomac River could testify 
that they had actually used it. 

_Mr. Rogers. But we are admitting it is navigable. We are admit- 
ting it is a navigable stream. What I am talking about is, you grant 
a license to build a dam at a place where the navigability of the stream, 
the actual navigability of the stream, will not be affected in any way. 
It will not be increased or it will not be diminished. It will continue 
just as it was in the past. Is it the position of the Federal Power 
Commission that because of the navigability of the stream, the Federal 
Power Commission has the power to authorize a dam, as a matter of 
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fact, has the sole power to authorize the building of a dam on that 
stream and if it wipes out some unused right that is vested in an 
individual or a corporation, under the 7’win City case they will not 
be entitled to compensation ? 

Mr. Garcueni. I would think that would hold; yes, sir. 

Mr. Rocers. You are going pretty far in stretching the commerce 
clause of the Constitution. 

Mr. Gatcuett. Mr. Chairman, you overlook all the time this vested 
right. 

The jurisdiction over the stream attaches because you have said 
that it is navigable and I say, if this man is sitting up there and 
not using this right, I do not see how he has lost anything when the 
United States authorizes some city or a power company to use that 
stream for power. 

Mr. Rogers. He has a right that he can sell across the counter 
because he has got it from the State and the State cannot give another 
right in contradistinction to the right they have already granted. 

Mr. Gatcuett. We have dealt with that situation before where 
I pointed out to you that if it is a navigable stream the State cannot 
give the final authority. That must come from the Federal Goy- 
ernment. 

Mr. Rogers. Suppose the man had the right and he undertook to 
use it and he did not ask the Federal Government for any license 
to use it. 

Mr. Garcuett. This is the Potomac River which is the boundary 
stream between Maryland and Virginia. If it was wholly within a 
single State- 

Mr. Rogers. Mr. Gatchell, I am not confining it to the Potomac. 
[ am talking about a physical stream like the Potomac. 

Mr. Gatcuett. If it is a navigable water, Mr. Chairman, and he 
attempts to use his waterpower rights, then it becomes vested and 
it should be paid for. 

Mr. Rogers. What you are saying, though, actually, is this, Mr. 
Gatchell: That he actually can get no right at all from the State 
because if we follow you out to a logical conclusion, that he must 
come to the final authority, which is the Federal Government. be- 
fore he can utilize that right, then when you interfere with it you 
are interfering with the Tight that the Federal Government has 
granted him in 1 the first place, so certainly he ought to be recompensed 
for it. 

Mr. Garcueny. If the Federal Government gave him this first right, 
then, of course, under the A/onongahela Navigation case he gets paid 
for it. If the State gave the first right and then Federal Govern- 
ment moves in, the New River case, U.S. v. Appalachian Electric 
Power Co., says that the State authority is not sufficient because this 
is a navigable water of the United States and they must get full ap- 
proval from the Federal Government. 

Mr. Rocrrs. Did they get approval from the Federal Government 
in the Monongahela case? 

Mr. Gatcue.i. Yes, they did. The first dam was constructed under 
a Secretary of War permit of unlimited duration. Tt was just au- 
thority to go in under an act of Congress, and it did not set any time 
limit or anything else. They did go in and they built. Then when 
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it was taken over for a larger improvement, the United States had 
to go in and improve the river a great deal more, and they had to 

ay the Monongahela Navigation Co. for taking their navigation 
take out, just as they would have to pay this power developer that 
you are speaking of if he had developed them. 

Mr. Rogers. If we follow your argument out, though, you would 
be simply paying him for something he had gotten from the Federal 
Government and certainly he would be entitled to that. What I am 
talking about is the situation that is developing here is the conflict 
between the thinking of the people who say that the States ought to 
have the right to determine the uses of those waters up to a certain 
point, where your dominant servitude comes in, but if we follow out 
your testimony, then actually the State has nothing. The State can 
give a right, but that right is not worth 5 cents until the Federal 
Government underwrites and confirms that right and once that is 
done, you are placing complete jurisdiction of the water in the Federal 
Government. 

Mr. Garcneti. Of course, I have tried to separate in my presenta- 
tion this matter of jurisdiction from your water rights, because I think 
if Federal jurisdiction attaches, I do not think Congress can surrender 
its jurisdiction. If it does not attach, then that is another problem. 

Mr. Rocers. You mean that Federal jurisdiction attaches because 
the stream is navigable? 

Mr. GaTcuELi. If the stream is navigable it does attach, yes, sir, 
but I say it also attaches on those nonnavigable streams which affect 
lower navigable capacity and in nonnavigable streams you get different 
Federal rights, where they must pay for those vested water rights, 
and they do now. 

Mr. Rocers. You are taking the position if it is a navigable stream, 
jurisdiction of the Federal Government attaches and cannot be lost? 

Mr. Garcneti. Yes, sir. 

Mr. Rocers. Congress has no right to give it up? 

Mr. Gatcueti. Yes, sir. 

Mr. Rocers. But Congress can, as was pointed out in the Gerlach 
case, utilize only a part of the rights of the Federal Government. Is 
that not in effect giving up some of that jurisdiction ? 

Mr. Garcnery. Yes, you are right, Mr. Chairman. In the Gerlach 
case Congress said, “We will do this under the reclamation law,” and 
therefore they did it under the reclamation law, although they were 
not saying that at the site this was a navigable stream. 

Mr. Rocers. But your feeling is that when jurisdiction attaches by 
reason of the navigability of the stream, it attaches for all purposes 
and whatever the Federal Government does is not confined to it 
being substantially connected with navigation itself? 

Mr. GarcneLy. That is right, yes, sir. 

Mr. Rocers. Mr. Sisk, do you have any further questions? 

Mr. Sisk. No questions. 

Mr. Rogers. Mr. Morris, do you have any questions? 

Mr. Morrts. No questions. 

Mr. Rogers. Mr. Gatchell, it is nice of you and Mr. Mason to come 
up. We have had some interesting hearings. There are many more 
questions that could be asked. The hour is getting late and having 
had some experience with you as a witness before, I know you are a 
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good one and you are well versed in your beliefs and although we 
may disagree on it, it is always on a friendly basis. 

Mr. Gatcuety. Thank you, sir. 

: Mr. Rocrers. We are very happy to have had both you and Mr, 
flason. 

Mr. GarcHELL. I appreciate the privilege of coming here, Mr. Chair- 
man. Itisa real privilege. 

Mr. Rogers. It 1s nice to have you, Mr. Gatchell. 

Counsel has handed me a statement from the Council of State Gov- 
ernments, which is in effect a proposed bill which they would like 
inserted in the record. It will be inserted in the record following the 
remarks of Mr. Gatchell. 

(The statement referred to is as follows :) 


THE COUNCIL OF STATE GOVERNMENTS, 
San Francisco, Calif. 
To Members of Congress from the Western States: 

Attached for your information is a copy of the resolution on “Water Rights” 
which was adopted at the 1959 Conference of Western Attorneys General. It is 
being sent to all western Congressmen at the direction of the chairman, Attorney 
General John J. O’Connell of Washington. 

The resolution represents a restatement of the views expressed by the western 
attorneys general on previous occasions. Noting that “there now exists con- 
siderable uncertainty as to the manner of establishing property rights in the 
diversion, use, or storage of surface and underground water in the several 
States,” and that “this uncertainty arises from the fact that the Congress of the 
United States has not clearly manifested an intention to recognize the laws of the 
several States’ which deal with these matters, the resolution calls attention to 
the resulting “clash of interests” and urges the enactment of legislation clearly 
stating that it is the policy of Congress that the laws of the States “are the sole 
and exclusive means and method of establishing property rights in the appro- 
priation, diversion, use or storage of surface and underground water.” 

Please let us know if you wish additional copies of the resolution. 

Sincerely yours, 
ELTON K. McQuery, Western Representative. 


Water Ricuts* 


Whereas there now exists considerable uncertainty as to the manner of estab- 
lishing property rights in the diversion, use, or storage of surface and under- 
ground water in the several States of the United States lying wholly or partially 
west of the 98th meridian ; and 

Whereas this uncertainty arises from the fact that the Congress of the United 
States has not clearly manifested an intention to recognize the laws of the several 
States as to the appropriation, diversion, and use of surface and underground 
waters to the exclusion of the common-law doctrine of riparian rights and rights 
in underground water; and 

Whereas this uncertainty gives rise to a clash of interests between the citi- 
zens of the several States and the United States Government, its agents and 
licenses as to the right to divert, use, or store the surface or underground waters 
within the territorial limits of the said States; and 

Whereas in the interest of an orderly and definite rule and the supporting ad- 
ministrative procedure for establishing and protecting valuable property rights in 
the diversion, use or storage of the surface and underground water of the several 
States herein mentioned : Now, therefore, be it 


1 Resolution adopted at the Conference of Western Attorneys General, Salt Lake City, 
Utah, June 28-30, 1959. 
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Resolved, That the Congress of the United States enact the following legis- 
lation : 


A BILL For the acquisition by the United States or any officer, employee, or licensee 
thereof, of property rights in the appropriation, diversion, use, or storage of surface or 
underground waters in the States lying wholly or partially west of the 98th meridian 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That it is the policy of the Congress that laws 
of the several States lying wholly or partially west of the 98th meridian are the 
sole and exclusive means and method of establishing property rights in the appro- 
priation, diversion, use, or storage of surface and underground waters within 
the territorial limits of the respective States and shall be binding upon the 
United States and all of its officers, employees, and licensees. 

Sec. 2. The United States Government, acting by or through its officers, em- 
ployees, or licensees, individually or as a department, bureau, or other agency, 
shall be subject to and shall comply with the laws of the several States lying 
wholly or partially west of the 98th meridian in the appropriation, diversion, 
use, or storage of surface or underground waters within the territorial limits 
of each State. 


Mr. Rocers. The Chair will leave the record open, although Mr. 
Gatchell is the last scheduled witness. We will leave the record open 
for 2 weeks in order to complete the insertions that might be necessary. 

Thank you very much, sir. The subcommittee will stand adjourned 
until further order of the Chair. 

(Whereupon, at 5:35 p.m., the subcommittee adjourned. ) 


(Committee note: Pursuant to the above, the following statements 
are inserted by direction of the Chairman :) 


NATIONAL LUMBER MANUFACTURERS ASSOCIATION, 


Washington, D.C., August 19, 1959. 
Hon. WALTER Rocers, 


Chairman, Irrigation and Reclamation Subcommittee, 
Interior and Insular Affairs Committee, 
House of Representatives, Washington, D.C. 

Dear Mr. Rocers: In recent years we have become greatly concerned with the 
adverse effects on the lumber industry of some Federal water projects and pro- 
grams. Extensive areas of private timberlands have been inundated because of 
the construction of reservoirs by the Federal Government, and further private 
timberlands or rights thereto have been taken out of production to provide for 
peripheral development and electric power distribution systems. The expansion 
of hydroelectric power generating capacity and related distribution and other 
facilities have made the lumber industry in some areas dependent on the Federal 
Government for electric power. 

The construction of extensive Federal multiple-purpose water projects and 
federally planned or subsidized water facilities appears likely to give rise to 
unwarranted and uneconomic demands on private owners of timberlands for the 
maintenance or development of their properties at their own expense in further- 
ance of the conservation, retardation or other treatment of water essential to 
such projects or facilities. 

We believe that the States and local governments have the responsibility 
to plan and direct their own water resource development. State laws with 
respect to water rights have developed over a long period of years, adjusting 
to the economy of a region, State, or even a county, and changed from time to 
time to fit changing conditions. These laws have come about through court 
decisions and statutory enactments—all reflecting the peculiar problems existing 
in each jurisdiction, and at the same time protecting existing rights. No national 
law—regardless of the wisdom of the drafters or the administrators—can pos- 
sibly cope with the wide variety of problems that have been met by the diverse 
pattern water law that exists in our country. 

Where water developments extend beyond the boundaries of a single State, the 
States concerned can cooperate through interstate compacts in the programing, 
Planning, and development of projects. Federal activity affecting water re- 
sources should be limited to those phases that are a definite federal responsi- 
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bility. In all projects, financial and other contributions should be made iy 
accordance with the benefits derived and by the recipients of such benefits. The 
legal rights of the States and of local water users should be rigidly upheld. 

Your bill, H.R. 5555, which with other water rights bills was the subject of 
recent hearings before your subcommittee, appears to meet these criteria more 
nearly than any other pending proposal. It sets forth the policy and conditions 
under which State sovereignty over water resources may be restored and 
maintained. 

H.R. 5555 would require that the Federal Government recognize the authority 
of all the States related to water within their boundaries. It would require 
that the Federal Government in the use of water within a State (1) be bound 
by existing water rights which have been granted by the State, (2) be subject 
to the same conditions as an individual citizen in the acquisition of water rights 
(except as to the power of eminent domain), and (3) be obligated to pay just 
compensation whenever water rights are acquired or interfered with. 

We believe H.R. 5555 would provide some measure of relief to the lumber 
industry respecting the problems that have been outlined. It would restrict 
the assumption by the Federal Government of more and more authority to con- 
trol the management and use of water. It would permit the State, acting for 
the affected citizen landowners, to maintain some surveillance over Federal water 
projects. It would reduce the likelihood that such projects would take unjusti- 
fied acreages of land from private ownership or impose undue restrictions on the 
management of private property. In other words, we believe it would tend to 
provide a Federal-State partnership approach to the wise use of water and 
thereby benefit all elements of commerce, industry, and the citizenry which 
depend upon water or through landownership and management contribute to its 
production. 

We urge that H.R. 5555 be favorably reported by your committee. 

A copy of this letter is being sent to other members of the House Interior 
and Insular Affairs Committee for their information. 

It will be appreciated if this letter will be made a part of the printed record 
of the hearing on H.R. 5555 and similar legislation. 

Sincerely, 





Mortimer B. Doyte, 
Ezecutive Vice President. 





STATEMENT OF Z. Simpson Cox OF PHOENIX, ARIZ. 


I feel sure that there is no intention to thwart, through any of the bills under 
consideration, efforts of Indians in Arizona and elsewhere to improve their 
present economic plight nor to in any way impair or affect Indian water rights. 

There are many Indian tribes in the beautiful vaeation land of Arizona. 
Practically without exception, the families in these tribes are very poor. It is 
estimated that the average Indian family income is much less than one-fourth 
of the non-Indian family income. Indian leaders are and have been very active 
in their efforts to improve the economic situation in which they find their people. 
The Indian people generally, throughout the State, are beginning to awaken and 
are actively cooperative with the efforts of their leaders. The factual situations 
on each reservation are different, and no one formula will fit each reservation nor 
assist very much in the solution of its economic problems. However, on each 
reservation water and its beneficial use will play a part in any economie im- 
provement. 

It would be impossible in this statement even to briefly cover the situation 
on each reservation. However, I shall mention two reservations merely as 
examples. 

The Gila River Reservation is located in Maricopa and Pinal Counties in south 
central Arizona. The land without irrigation is desert, though very fertile. It 
is practically frost free. Pima and Maricopa Indian Tribes live on this reserva- 
tion. For brevity’s sake, I shall speak only of the Pima. 

When the white man first contacted the Pima Indians he found » generous, free 
people cultivating much of the land that now comprises the Gila River Reserva- 
tion. Indian dams in the Gila River brought irrigation water through canals 
to their fertile, fenced fields on which abundant crops were grown. The Pimas 
occupied, held, and controlled the valley of the Gila River through central Ari- 
zona. Though they used the natural flora and fauna in their subsistence pat- 
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tern, their principal livelihood was dependent upon their use of the waters of the 
Gila River in their agricultural pursuits. KE rom this earliest contact, up through 
and past the middle of the 19th century, the Pimas had one of the few economies 
of plenty or economies of abundance in all history of man. They were generous 
to their friends with their oversupply of the products of their agriculture, and 
they always considered the white man as their friend. They stated with pride 
that they had never seen the color of a white man sblood. 

In our war with Mexico the Pimas were our allies and furnished us with hun- 
dreds of thousands of bushels of foodstuffs from their surplus crops. Diaries of 
the members of the Mormon Battalion sing loudly the praises of the Pimas and 
their generosity. Memorandums, diaries, and other writings of trappers, traders, 
scouts, explorers, and others mention the Gila River Pima villages and people and 
speak of the assistance obtained from the Pimas. 

During the decade of the 1860's, settlements upstream from the Pimas by non- 
Indians began to use Pima water over the objections of the Pimas. The story 
of the loss of the use of the waters of the Gila River by the Pima Indians, the 
repeated and practically continuously broken promises of governmental agents 
to the Pimas, and the economic changes of these people from an economy of 
abundance or plenty to a condition of destitution and even starvation is told 
by congressional investigations and hearings which are too many and too long 
to be repeated. Congress did act. How water from the Roosevelt Dam intended 
for the relief of the Pimas was instead by special interests diverted in its en- 
tirety to previously unirrigated desert lands was investigated and told by the 
Committee on Expenditures in the Interior Department of the House of Repre- 
sentatives in 1913. 

After having the Pima story brought to its attention, Congress again, by act 
of June 7, 1924 (48 Stat. 475), authorized the construction of the present 
Coolidge Dam : 

“That the Secretary of the Interior, through the Indian Service, is hereby 
authorized to construct a dam across the canyon of the Gila River * * * for the 
purpose, first, of providing water for the irrigation of lands allotted to Pima 
Indians on the Gila River Reservation, Arizona, now without an adequate 
supply of water * * *.” 

And Congress required that an action be instituted to determine water rights 
and their priorities on the Gila River. 

Such action was instituted in the U.S. District Court for the Distriet of Ari- 
zona, wherein evidence was adduced showing the prior appropriations and bene- 
ficial use of waters of the Gila River by the Pima Indians with priority dated 
from time immemorial, which evidence resulted in finding that the United 
States of America for and on behalf of the Pima Indians was entitled to the 
first prior right to the use of the first 210,000 acre-feet of the flow of the Gila 
River, ahead of all other users of waters of the river. At this point, had normal 
judicial process continued, it appears that it would have been inevitable that 
the Pimas would have been decreed first priority for the beneficial use of 216,000 
acre-feet of water annually from the flow of the Gila River together with stored 
water from the Coolidge Dam, in accordance with the congressionally expressed 
purpose for the dam. However, at this point the executive department of 
Government stipulated to the entering of a decree contrary to the findings of 
fact and to the expression of Congress, which decree lumped Pima water rights 
with other water rights and in most instances gave priority to subsequent and 
junior appropriators. Will Rogers’ prediction at the dedication of the Coolidge 
Dam came true with the stipulated Gila River decree. 

The Gila River Reservation, home of the Pimas, which in bygone years was 
identified and located as the green fields surrounded by hundreds of miles of 
desert is now easily identified as the desert, or at best the very poorly irrigated 
lands, which you find when you leave the green fields surrounding it 

Today and for several years past, Pima leaders have planned on raising the 
economy of their people through the use of the ground waters under their lands. 
Fulfillment of these plans has been slow due to many factors not the least of 
which is lack of capital and opposition of the State of Arizona. No branch of 
the State government looks with favor upon the Pima’s attempts to assist them- 
selves in improving their economic plight if this improvement involves the use of 
water—even the use of the ground waters underlying the Pima lands. Recent 
decisions from State courts have made the Pimas and other Indians in Arizona 
wary of the State courts. With full realization of the reason for and the neces- 
sity for legislation along the lines of the bills presently before the committee. 
Congress has on several occasions attempted to protect Pima water rights. I feel 
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sure there is no reason, necessity, nor intention of the proponents of the legislg- 
tion to have it apply to or affect Indians or Indian tribes. On behalf of the Pima 
Indians it is earnestly urged that any bill reported clearly show that it does not 
apply to nor should it be construed to “affect, impair, or diminish any water rights 
in Indians, Indian tribes, or persons claiming under or through them which rightg 
shall be enjoyed to the same extent as if the act had not been passed”—gg 
recommended by the National Congress of American Indians. This would allow 
the Pimas hope in the future of the fulfillment of their dreams and plans. 

As one other example of the necessity of the use of water to the Indian people 
of Arizona in the development of their reservation, I call the attention of the 
committee to the Fort Apache Indian Reservation, home of the White Mountain 
Apache Indians. Much of this reservation is in the beautiful forested, moun. 
tainous area of Arizona. Farsighted Indian leadership, with the active coopera. 
tion of the Bureau of Indian Affairs’ superintendent and the tribe’s attorney, ig 
fast developing this reservation into Arizona’s finest summer playground. With 
hunting and fishing well regulated through a tribal licensing program, and ¢o. 
operation with State and Federal wildlife authorities, sportsmen and other 
vacationers will long find this a paradise. Within the last few years the tribe 
itself has developed four beautiful recreational lakes. Lake Hawley has rapidly 
become known as the most beautiful lake in Arizona. Plans for the full develop. 
ment of recreational facilities within the reservation are being carried out in an 
orderly manner as rapidly as funds and other limiting factors will allow. De. 
velopment of this area is dependent upon the continued recognition of the mul- 
tiple use theory of water. Water temporarily dammed to form these lakes, 
which are being used for fishing and boating (with the adjoining lands for sum- 
mer cabin sites) continues to flow downstream to fill the dams supplying water 
and power to the Salt River Valley. 

These Indians have spent many thousands of dollars in the improvement of the 
watersheds within their reservation, in the eradication of Juniper, Manzanita, 
and other nonbeneficial water-consuming plants. Their programs in their at- 
tempts to improve the economic conditions of their people and their reservation 
envision an unexcelled recreation area, improved range and watershed condi- 
tions, so that the waters of their reservation will to the maximum benefit them, 
those who are visiting their reservation, and will flow on in increasing amounts 
downstream to users in the arid Salt River Valley. 

Prior to being transferred to the Federal court, actions in the superior court 
of Maricopa County vividly demonstrated to these Indians, other Indians 
throughout the State, and a majority of the citizens of the State of Arizona 
the inadvisability of transferring determination of Indian water rights to State 
courts. One Indian leader, when asked at a meeting of a Phoenix Rotary Club 
whether the Indians trusted the superivr courts of Maricopa County on Indian 
water questions, answered (in effect), “Oh, yes. We believe that each of the 
judges is honest and sincere. We trust them to try our water rights to the 
same extent that you farmers in Maricopa County would trust the superior 
court of Los Angeles County to try the case of Arizona v. California.” 

The facts concerning the development of the Fort Apache Reservation have 
been brought to the attention of the people of Arizona, and the people of this 
State (even the members of the Salt River Valley) have overwhelmingly sup 
ported the Indians in their efforts to the extent that Arizona officials and Salt 
River Valley Water Users Association management have ceased to make any 
open objection to the development. However, all development would have been 
stopped and Hawley Lake would have been destroyed if the court action had 
not been transferred to Federal court. The State court had issued an ex parte 
mandatory injunction requiring the destruction of the dam which created Haw- 
ley Lake. 

Practically any reservation in Arizona could be used as an example of the 
need to protect Indian rights to the use of water. The language suggested by 
the National Congress of American Indians: (“* * * this Act does not apply t0, 
nor shall it be construed to affect, impair, or diminish any water rights in In 
dians, Indian tribes, or persons claiming under or through them, which rights 
shall be enjoyed to the same extent as if this Act had not been passed”) is in- 
tended to and I believe would clearly give the protection of Indian rights needed. 
It should be included as suggested in any bill reported by this committee. 

I thank the committee and its members for allowing me to present this 
statement. 
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